Executive service contract

THIS AGREEMENT dated the [      ] day of [      ] [        ]

BETWEEN

(1) [      ] LIMITED whose registered office is at [      ] (the “Company”) and

(2) [      ] of [      ] (the “Executive”).

In this Agreement the following expressions shall have the following meanings:

“Competing Activity” shall mean any business, trade or occupation the same as or similar to or in conflict or in competition with any activity carried on by the Group.

“Connected Person” shall in relation to the Executive be defined in accordance with s.346 of the Companies Act 1985.

“Director” shall be defined in accordance with s.741 of the Companies Act 1985 and shall include (where the context so permits a shadow director as defined in the said section).

“Employment” shall mean the employment of the Executive in accordance with the terms of this Agreement, and in particular, the terms of cll. 1 and 2.

“Group” shall mean the Company, the Holding Company of the Company, and any company which is for the time being a Subsidiary of the Company or of the Company’s Holding Company.

“Group Company” shall mean any company within the Group.

“Holding Company” shall be defined in accordance with s.736 of the Companies Act 1985.

“Information” shall mean all communications and all information whether written, visual or oral and all other material supplied to or obtained by the Executive from any Group Company during the continuance of the Employment and all information, reports, recommendations or advice given to any Group Company by the Executive in pursuance of his duties hereunder, and shall (without limitation of the foregoing) include any information from whatever source supplied to or obtained by the Executive concerning the trade secrets, customers, business associations and transactions, financial arrangements and technical or commercial affairs of the Group.

“Inventions” shall mean all patentable and non-patentable inventions, discoveries and improvements, processes and know-how, copyright works (including without limitation computer programs), new designs and the like discovered or created by the Executive in the course of or for the Employment or discovered or created by the Executive as a result whether directly or indirectly of anything done by the Executive in pursuance of his duties hereunder and/or (as the case may be) based whether directly or indirectly on any item of the Information.

“Securities” shall mean stocks, shares and debentures of all kinds.

“Subsidiary” shall be defined in accordance with s.736 of the Companies Act 1985.

IT IS AGREED as follows:

1 Employment

1.1 Subject to and in accordance with the following terms and conditions, the Company shall employ the Executive and the Executive shall serve the Company,  such employment to be deemed to have commenced on [        ] and continuing thereafter unless and until this Agreement shall be terminated including without limitation by reason of termination in accordance with cll. 1.2, 6.2, 8.1 or 8.2.

1.2 Subject to cll. 6.1, 6.2, 8.1 and 8.2 this Agreement may be terminated by either party giving to the other not less than [12] months’ written notice.

1.3 The Employment in addition to all other provisions hereof shall be subject to those special terms and conditions (if any) listed in Sch.1 hereto.

2
Duties

2.1 The Executive shall [be appointed Chief Operating Officer and as such] perform such duties and exercise such powers in connection with the affairs of the Group generally as may from time to time be assigned to or vested in him by the Chief Executive Officer of the Company. The location at which the Executive shall perform his duties shall be also be specified to him from time to time in writing by the said Chief Executive Officer [provided that such location shall not be a place outside of [England] [the UK] without the consent of the Executive]. The location at which the Executive shall perform his duties at the date of signature hereof is set out in Sch.1 hereto. The Executive shall be obliged to accept an appointment to serve from time to time as a Director of any Group Company.

2.2 In the discharge of such duties and in the exercise of such powers the Executive shall observe and comply with all reasonable lawful and proper resolutions, regulations and directions from time to time made or given by the said Chief Executive Officer (who shall, subject to cl. 11.7, deal with all disciplinary matters relating to the Executive in accordance with the Company’s Disciplinary Rules and Procedures  attached hereto as Appendix [    ]); although normal working hours are specified in Sch.1, the Executive shall conform to such hours of work as may from time to time reasonably be required of him for the proper discharge of his duties under the Employment and not be entitled to receive any remuneration additional to that provided in cl. 3 for work performed outside normal hours. The Executive accepts that although the Working Time Regulations 1998 provide for a maximum average working time of 48 hours per week, it is not possible for the working time of the Executive to be measured or predetermined, and that therefore, pursuant to Reg.20 of those regulations, the Employment falls outside the scope of those regulations to the extent permitted by Reg.20. 

2.3 During the Employment the Executive shall (i) faithfully and diligently perform his duties hereunder, (ii) use his best endeavours to promote the interest and welfare of the Group, (iii) devote the whole of his time, attention and abilities [during hours of work] to the affairs of the Group, and (iv) not knowingly, without the Company’s prior written consent, be directly or indirectly engaged or interested in any capacity (including without limitation through a Connected Person) in any Competing Activity.

2.4 Nothing in cl. 2.3 shall prevent the Executive from being interested in any Securities, provided that:

(a)
where such Securities are listed or quoted on a Stock Exchange, and the company that issued the Securities carries on, or is the Holding Company of a company carrying on, any Competing Activity, the Executive may not hold more than [3 per cent] in nominal value or in number of a class of Securities so listed or quoted; and

(b)
the Executive or any Connected Person may not be interested in any unlisted or unquoted company which carries on any Competing Activity.

3 Remuneration

3.1 Subject to the provisions of cl 6 hereof the Executive shall be paid from the date hereof for his services hereunder during the continuance of the Employment a salary at a rate of £[    ] per annum payable in 12 equal monthly instalments in arrears on the last business day of each calendar month. Such salary shall be deemed to accrue rateably from day to day.

3.2 In the event of the death of the Executive during the Employment the Company shall pay to his personal representatives a rateable proportion of the said salary for the period between the date of death and the first day of the calendar month in which such death occurred.

3.3 The said salary shall be reviewed annually by the Company (but with no obligation to grant an increase therein) during the continuance of this Agreement (provided that the first such review shall take place on [        ]) unless there is in effect a notice to terminate this Agreement pursuant to cl. 1.2 or 6.2 hereof. Any revision to the said salary resulting from such a review shall be effective from the date of the anniversary of the signature of this Agreement in the year in which the relevant revision is made, and each such revision shall thereafter have effect as if it were specifically provided for as a term of this Agreement and the figure of £[    ] in cl. 3.1 shall thereafter be deemed from time to time to have been amended accordingly. Unless the Executive otherwise consents in writing no review under this cl 3.3 shall result in a decrease in the said salary from the level at which it was immediately before such review.

3.4 The said salary shall be deemed to include any sums receivable as Director’s fees or other Director’s remuneration from a Group Company, and the Executive shall not be entitled to retain and shall account to the Company for any such sums actually received.

4 Expenses and car

4.1 The Company or a Group Company shall reimburse the Executive such travelling, subsistence, entertainment and other out of pocket expenses as shall from time to time be reasonably and properly incurred by him in the course of the Employment.

4.2 The Company shall in addition make available to the Executive a car during the Employment, of a make and model agreed with the aforesaid Chief Executive Officer, for both private and business purposes.

4.3 In the event that it is necessary for the Executive to move his residence in order to discharge his duties under the Employment from time to time, the Executive shall be entitled to relocation compensation in respect of expenses incurred as a result of such move in accordance with the Company’s Relocation Policy attached hereto as Appendix [  ].

5
Holidays

5 The Executive shall be entitled in each calendar year to [twenty-five (25)] business days’ holidays (in addition to statutory and bank holidays) to be taken at such reasonable time or times as may be approved by the Chief Executive Officer . Any days’ holiday not taken at the end of a calendar year shall be lost and not carried forward to the next year unless the Chief Executive Officer otherwise agrees.

6
Sickness and accidents

6.1 When the Executive is absent from work due to ill health or injury the Company shall not, subject to cll. 6.2 and 8.2, terminate this Agreement and the Executive shall be entitled to receive:

(a)
for the first six months of such absence only his normal rate of remuneration (less any entitlement to statutory sickness or injury benefits);

(b)
and thereafter the Executive shall (subject to cl. 6.2 hereof) be paid benefits under the Company’s Permanent Health Insurance Scheme in accordance with and subject to the terms and conditions thereof from time to time in force (the premium for which shall be paid by the Company), such benefits to cease upon the Executive returning to work or upon the Executive reaching [the age of      ] [normal retirement date (as defined in the Company’s Pension Plan)] whichever first occurs.

6.2 In the case of any absence through ill health or injury which continues for longer than six months, where the Executive is for any reason disqualified from benefit under the said Permanent Health Insurance Scheme, the Company shall thereafter be entitled, after full consideration of the facts, to terminate this agreement by giving six months’ written notice to the Executive.

6.3 During the Employment the Company will pay contributions to a private medical insurance scheme [of the Company’s choice] [with a level of benefits comparable to those specified in Appendix] to enable the Executive, the Executive’s spouse and eligible dependant children to be covered for benefits under such scheme in accordance with and subject to the terms and conditions thereof from time to time in force.

7
Confidentiality

7.1 The Information shall be treated by the Executive as confidential and shall not be disclosed by him to any third party without prior written consent of the Company nor used by him in any manner which may injure or cause loss either directly or indirectly to the Group, or may be likely so to do.

7.2 The Executive shall take all reasonable steps to minimise the risk of disclosure of the Information. All reasonable precautions shall be taken to prevent unauthorised persons having access to the Information and the Executive shall make arrangement for the proper and secure storage of the Information.

7.3 As between the Executive and the Company the Company shall have the sole right to publish any item of Information (whether or not originated by the Executive) provided that the Executive may publish any item of the Information originated by the Executive if permitted in writing to do so by the Company.

7.4 The obligations under this cl. 7 shall survive the termination of this Agreement but shall cease to apply to any item of Information when and to the extent that [any general principle of law relating to or affecting the protection of confidential information prevents it so applying including without limitation by reason of the fact that] it has come into the public domain other than by reason of a breach of this clause by the Executive.

8
Termination

8.1 If the Executive shall:

(a)
commit any material breach of this Agreement;

(b)
be guilty of any gross misconduct or wilful neglect or any act of dishonesty in the discharge of his duties hereunder;

(c)
become bankrupt or make any arrangement or composition with his creditors;

(d)
be convicted of any criminal offence other than an offence which in the reasonable opinion of the aforesaid Chief Executive Officer does not affect his position as a Director of any company within the Group or cast doubt upon his future ability or fitness to perform his duties hereunder;

the Company shall be entitled by written notice to the Executive to terminate this Agreement forthwith.

8.2 This Agreement shall automatically terminate (and neither party shall have any claim against the other in respect of such termination) upon the Executive reaching [the age of      ] [normal retirement date (as defined in the Company’s Pension Plan)] or upon the death of the Executive, whichever first occurs.

8.3 Upon termination of this Agreement for whatever reason but subject to the provisions of any substitute agreement entered into by the parties pursuant to cl. 9:

(a)
the Executive shall deliver to the Company all books, documents, papers, materials and any other property or assets relating to the business or affairs of the Group which may then be in the Executive’s possession or under his control;

(b)
the Executive shall forthwith and without any claim for compensation for loss of office resign any office of the Company or of any Group Company held by him including without limitation that of Director of the Company;

(c)
the Executive shall not at any time thereafter represent himself as being in any way connected with the business of the Group;

(d)
the Executive shall not for a period of [one year] thereafter without the prior written consent of the Company solicit or endeavour to entice away from employment with the Group any person who is an employee of any Group Company engaged in skilled or managerial work at the time of the termination of this Agreement;

(e)
the Executive shall not within [the UK] for a period of [one year] thereafter without the previous written consent of the Company either on his own account or otherwise and whether directly or indirectly, solicit or entice the custom (in relation to goods or services dealt in or provided by any Group Company for which the Executive shall have carried out any of his duties hereunder) of any person who was a customer of such Group Company at any time in the period of [one year] immediately prior to the termination of this Agreement provided that this restriction shall not apply in relation to solicitations of the custom of any person, firm or company who is then, or who has within the period of [one year] immediately prior to the termination of this Agreement been a customer (other than by reason of any solicitation by, or other act of, the Executive) of any person, firm or company for or in association with which the Executive is working following such termination.

(f)
The Executive shall not for a period of [one year] thereafter within [the UK] knowingly, without the Company’s prior written consent, be directly or indirectly engaged or interested in any Competing Activity, in any capacity (including without limitation through a Connected Person) (except in the circumstances set out in cl. 2.4 which shall be deemed to apply to this clause as if it, mutatis mutandis, had been incorporated herein).

9
Waiver of rights

If this Agreement is terminated because of the liquidation of the Company or any Group Company for the purpose of amalgamation or reconstruction and the Executive is offered employment with such amalgamated or reconstructed company on the terms of a substitute agreement not less favourable in all material respects than the terms of this Agreement (provided that the said amalgamated or reconstructed company is able to fulfil all the obligations of the said substitute agreement) the Executive shall have no claim against the Company or the Group in respect of such termination of this Agreement.

10
Inventions

10.1 All intellectual property rights throughout the world in the Information and the Inventions shall vest in and be the absolute property of the Company. Upon the request of the Company the Executive shall (at the expense of the Company) execute all documents and do all acts and things required to vest or perfect the vesting of all intellectual property rights in the Inventions and the Information legally and exclusively in the Company or any nominee or assignee of the Company.

10.2 All documents, forms, papers, designs or other records (in whatever form) concerning the Information and/or the Inventions (whether originally delivered to the Executive by any Group Company or originated by the Executive) are acknowledged by the Executive to be the sole property of that Group Company and the Executive undertakes to deliver up all or any of the same to the Company either on demand or pursuant to cl. 8.3(a) provided that the Company shall not make such demands as could reasonably be considered to hinder the Executive in the due performance of his duties under this Agreement while the same continues in force.

10.3 The operation of cll. 7, 8.3, 10.1 and 10.2 shall be subject to such rights (if any) as the Executive may have in the Inventions under the Patents Act 1977.

11
Miscellaneous

11.1 This Agreement shall from the date of signature thereof operate in substitution of all terms and conditions of employment previously in force between the Company or any Group Company and the Executive (which shall be deemed to have been terminated by mutual consent as from the said date of signature) but without prejudice to the rights, liabilities and obligations (if any) of either party accrued prior to that date.

11.2 If any term or provision in this Agreement shall be held to be illegal or unenforceable, in whole or in part, under any enactment or rule of law, such term or provision or part shall to that extent be deemed not to form part of this Agreement but the validity and enforceability of the remainder of this Agreement shall not be affected. Without prejudice to the generality of the foregoing, each of the subcll. (a) to (f) of cl. 8.3 shall be construed as a separate undertaking and if one or more of the said subclauses is found to be unenforceable or in any way an unreasonable restraint of trade, that subclause shall be deemed not to form part of this Agreement, but the remaining subclauses shall continue to be valid and enforceable.

11.3 Any notice to be given hereunder to the Executive may be served by being handed to him personally or by being sent by recorded delivery first class post to him at his usual or last known address and any notice to be given to the Company may be served by being left at or sent by recorded delivery first class post to its registered office for the time being. Any notice served by post shall be deemed to have been served on the next day but one (excluding Saturdays, Sundays and statutory and bank holidays) following the date of posting and in providing such service it shall be sufficient proof that the envelope containing the notice was properly addressed and posted as a prepaid letter by recorded delivery first class mail.

11.4 The Executive hereby irrevocably appoints the Company to be his attorney in his name and on his behalf to execute and do any instrument or thing and generally to use his name for the purpose of giving to the Company (or its nominee or assignee) the full benefit of the provisions of cll. 7, 8.3(b) and 10, and in favour of any third party a certificate in writing (accompanied by a certified copy of this Agreement) signed by any Director or the Secretary of the Company that any instrument or act falls within the authority hereby conferred shall be conclusive evidence that such is the case.

11.5 The termination of this Agreement and/or the Employment howsoever arising shall (subject to the terms of any substitute agreement entered into by the parties pursuant to cl. 9) be without prejudice to any right of action already accrued to either party in respect of any breach of this agreement by the other party and the definitions and cll. 3.2, 7, 8.3, 9, 10 and 11 of this Agreement shall survive such termination.

11.6 The benefits and obligation of this Agreement shall devolve upon the Company’s successors in business, and to the extent provided by cl. 11.5 shall in the event of the operation of cl. 8.2 in an appropriate case devolve upon the Executive’s estate and his personal representatives.

11.7 Should the Executive have any grievance relating to the Employment, or wish to appeal against the outcome of any disciplinary proceedings relating to him, he shall initially raise the same in writing with the Chief Executive Officer aforesaid. Should he fail to receive satisfaction therefore the matter shall be referred to the board of directors of the Company, and, if a satisfactory resolution is still not forthcoming, the Executive shall have the right to raise the matter with an industrial tribunal or a court of competent jurisdiction for resolution as appropriate. All other disputes between the parties covering their rights, duties or obligations hereunder or the interpretation of any provision hereof shall be referred to a court of competent jurisdiction.

11.8 Any reference in this Agreement to an Act of Parliament shall be deemed to include any statutory modification or re-enactment thereof whenever made.

11.9 The headings of clauses and Appendices shall be disregarded in construing this Agreement.

11.10 The Appendices and Schedules to this Agreement shall constitute an integral part thereof.

11.11 Any reference in this Agreement to a clause, Appendix or Schedule shall be deemed to be to a clause, Appendix or Schedule of this Agreement.

SCHEDULE 1

1 The location at which the Executive shall perform his duties at the date of signature of this Agreement is [      ].

2 The Executive will be provided with petrol for private mileage travelled in the motor car referred to in cl. 4.2.

3 The Executive will be eligible (from the start of the Company’s [      ] financial year) to participate in a bonus scheme the details of which will be reviewed and set afresh for each financial year.

4 The Executive’s employment is contracted out for the purposes of a retirement pension. From the date of signature hereof the Executive shall be eligible to join the Company’s [      ] Pension Plan which provides death and retirement benefits for senior employees and their eligible dependants.

5 The Executive’s normal working hours are [9:00 to 17:00 Monday through Friday, excluding public and bank holidays with one hour for lunch]

6 In the event that either the Executive or the Company give notice, pursuant to Clause 1.2 to terminate the Employment, then, up to and including the date upon which such notice expires and the employment thereupon terminates, the Employee will carry out only such duties (if any) as are requested of him and he will not attend the Company’s or any Group Company’s offices [unless requested to do so]; and (for the avoidance of doubt) until the expiry of such notice all the provisions of this Agreement (including without limitation clause 2.3) shall continue in full force and effect.

AS WITNESS this Agreement has been signed by or on behalf of the parties hereto the day and year first before written.

Signed by

COMPANY SECRETARY for and

on behalf of [      ] LIMITED

Signed by

