Heads of agreement for share sale

1 These Heads of Agreement are entered into on [         ] by:

1.1 [         ] Limited (“Purchaser”)

1.2 Limited and [         ] Limited the shareholders (“the Shareholders”) of [         ] Limited (“the Company”).

2 The Shareholders have agreed in principle and subject to contract to sell with full title guarantee and the Purchaser has agreed in principle and subject to contract to purchase   the  whole of  the  issued  share  capital  of  the  Company  for   the  sum  of 

£[         ], completion to take place during the month of [         ].

[3 The undertaking, assets and liabilities of the branch of the Company which is situated at [         ] and carries on the business of [         ] in the county of [         ] are excluded from and shall form no part of the transaction.]

4 These Heads of Agreement are subject to:

4.1 a full investigation and audit report on the affairs and business of the Company satisfactory to the Purchaser by the Purchaser’s auditors Messrs [         ] being received not later than [         ], which investigation shall be commenced forthwith upon the signature hereof and in respect of which the Shareholders shall extend all necessary co-operation to the Purchaser and the Purchaser’s auditors.

[4.2 the granting of all necessary governmental and other consents including without limitation a determination by the Office of Fair Trading that no reference in relation to this transaction shall be made to the Competition Commission and any necessary grant of exemptions or consents by the Commission of the European Community pursuant to Art. 81(3) of the EC Treaty or the EC Merger Control Regulation (EC/39/2004). In the event any such consents or exemptions are not obtained within a reasonable period following the date of signature hereof, the parties shall assess the situation and determine jointly a suitable course of action.]

4.3 the negotiation, agreement and signature of a suitable definitive agreement appropriate to the transaction detailed herein with the following special matters to be included:

4.3.1 If the net assets of the Company as shown by the audited accounts of the Company for its financial year ending on [         ] (to be prepared by the Purchaser no later than [60] days after completion on the same basis as the audited accounts of the Company for its financial year ending on [         ]), are less than [         ], then an amount equal to such shortfall shall forthwith be paid over to the Purchaser by the Shareholders pro rata to their shareholdings.

4.3.2 The balance sheet of the Company as at [         ] shall be warranted and the financial affairs of the Company on the completion date shall be in no way worse than the position disclosed in that balance sheet.

4.3.3 Warranties appropriate to the transaction shall be given by the Shareholders to the Purchaser (including without limitation a general warranty of the collectability of all receivables of the Company after making allowance for bad debt reserves) and a retention out of the purchase price of the Company shall be retained [by the Purchaser] [deposited in escrow in an interest bearing account] for periods to be agreed to cover possible claims for breaches of such warranties.

5 Save as required by law [or stock exchange regulations] each party shall keep confidential and shall not make a public announcement or other disclosure in respect of these Heads of Agreement or the transaction contemplated herein, without the consent of the other party.

6 The parties shall agree upon the most efficient and cost-effective method of structuring the transactions detailed above, and the parties further undertake to review and, if necessary, to renegotiate any materially affected terms and conditions of these Heads of Agreement if for valid and substantial reasons the transactions are structured so as to cause serious deviations from the original intent.

7 In consideration of the Purchaser (a) agreeing to enter into these Heads of Agreement and to negotiate in good faith with the Shareholders concerning the transaction detailed herein, and (b) putting in hand the investigation and audit report referred to in cl. 4.1, the Shareholders hereby jointly and severally agree with and undertake to the Purchaser the following obligations, each of which shall be a separate obligation, legally binding upon the Shareholders and separately enforceable by the Purchaser as follows:

7.1 The Shareholders shall not, directly or indirectly, knowingly encourage, solicit or initiate, nor engage in or participate in, discussions or negotiations with, nor provide any information to, any company, partnership, person or other entity or group other than the Purchaser (a “Third Party”) concerning any sale, merger, business combination, acquisition or other similar transaction involving the Company or all or any part of the business or undertaking of the Company (whatever the form or nature of such transaction, including without limitation a transaction effected by the sale and purchase or the issue of shares, and/or by the sale and purchase or assignment of any of the assets of the Company) (a “Prohibited Transaction”).

7.1.1 The Shareholders shall use their best endeavours to have collected up and returned to them all copies of all non-public information they or any person acting on their behalf has distributed to other potential acquirers of the Company or its assets or of any interest therein.

7.1.2 The Shareholders shall immediately notify the Purchaser, and will disclose to the Purchaser all details, of (i) any proposals they receive to enter into or take any other action in relation to a Prohibited Transaction (“Acquisition Proposal”), (ii) any indications that any person is potentially interested in an Acquisition Proposal or (iii) the initiation and status of discussions or negotiations relating to an Acquisition Proposal.

7.1.3 If the Shareholders conclude any Prohibited Transaction with a Third Party or an affiliate, associate or subsidiary of such Third Party, then the Shareholders shall pay to the Purchaser the sum of £[         ].

7.2 If these Heads of Agreement terminate pursuant to cll. 8.1 or 8.2 the obligations contained in cl. 7.1 shall also thereupon terminate and be of no effect provided that if these Heads of Agreement terminate pursuant to cl. 8.3 the obligations contained in cll. 7.1.2 and 7.1.3 shall survive such termination and remain in full force and effect for a period of [12 months] after such termination, and shall thereupon terminate automatically upon the expiry of the said period.

7.3 Each of the obligations contained in cll. 7.1–7.1.3 inclusive shall be construed as a separate obligation, and if any such obligation shall be held by any court of competent jurisdiction to be illegal or unenforceable, in whole or in part, under any enactment or rule of law, such obligation or part thereof shall to that extent be deemed not to form part of cl. 7 but the validity and enforceability of the remainder of cl. 7 shall not be affected and the remaining obligations contained therein shall continue to bind the parties.

8 These Heads of Agreement and the understandings herein set forth shall come into effect immediately upon signature by both parties and unless otherwise mutually agreed shall terminate:

8.1 on the execution of a definitive agreement pursuant to cl. 4.3 expressly superseding this Memorandum;

8.2 on the date (if any) that the Purchaser notifies the Shareholders in writing that it is no longer interested in effecting the transactions contemplated hereby;

8.3 or on [         ], whichever first occurs.

9 Except for cll. 5, 7 and 10 of these Heads of Agreement, which are intended to be legally binding, and shall so bind the parties, these Heads of Agreement are not intended to be legally binding nor do they represent a complete summary of the contractual or commercial aims of the parties, but express their current desires and understandings subject to obtaining legal and other professional advice. These Heads of Agreement will form the basis of negotiation for the definitive agreement referred to in cl. 4.3, but, save in respect of cll. 5, 7 and 10 as aforesaid, neither party is legally obliged to the other unless and until such an agreement is signed by both parties and has become effective in accordance with its terms.

10 The construction validity and performance of these Heads of Agreement shall be governed by the laws of England.

Signed:
[

]


[

]

For the Purchaser


For the Shareholders

