Precedent 11.1

Business transfer agreement

THIS AGREEMENT is made on [         ]

BETWEEN:

(1) [         ] LIMITED whose registered office is at [         ] (the “Vendor”); and

(2) [         ] LIMITED whose registered office is at [         ] (the “Purchaser”).

IT IS AGREED as follows:

1
Interpretation

In this Agreement, including its Schedules, the headings shall not affect its interpretation:

1.1 Definitions:

“Agreed Terms” means in relation to any document such document in the terms agreed between the parties and for the purposes of identification signed by the Purchaser and the Vendor;

“Assets” shall have the meaning ascribed thereto in cl. 2.1;

“Business” means the business described in Schedule 1 hereto, and including the rights and assets agreed to be sold hereunder;

“Business Information” means all books and records embodying Know-how and embodying other information relating to the Business (whether or not confidential and no matter in what form held) including, without limitation, all designs, specifications, data, manuals and instructions and all lists of customers, suppliers, agents and distributors, business plans and forecasts and all notices, correspondence, orders and enquiries and other documents, and all computer discs or tapes or other machine readable or other records owned by the Vendor and used in connection with the Business, provided that in the case of embodiments of computer programs no such embodiments shall form part of this definition unless such computer programs are used exclusively for the purposes of the Business and provided further that where any book or record as aforesaid embodies information or Know-how which does not relate to the Business (“extraneous data”) the Vendor shall be entitled to delete or remove all extraneous data from the said book or record;

“Chattels” means all assets currently used principally by the Business including without limitation those assets detailed in Schedule 2 hereto;

“Claims” means the benefit of all rights and claims of the Vendor arising out of or in connection with the Business under any agreements, licences, warranties, conditions, guarantees, indemnities or other rights subsisting at the Completion Date (whether express or implied) in favour of the Vendor in relation to any of the Assets included in the sale under this Agreement or previously sold or let on hire by the Vendor in the course of carrying on the Business (including without limitation the benefit of any claim for grants from any government, local or public authority relating to the Business);

“Completion” means the completion of the sale and purchase of the Business pursuant to cl. 4;

“Completion Date” means the date on which Completion shall take place, which date shall be the date of execution of this Agreement  or  such later date as the Purchaser and the Vendor may agree or as may be applicable pursuant to cl. 4.7;

“Completion Date Statement” means the statement to be produced and agreed by the Vendor and the Purchaser pursuant to cl. 8;

“Consents” shall have the meaning ascribed thereto in cl. 4.1.1;”Creditors” means all the obligations of the Vendor (other than those provided for in the Completion Date Statement) at the Completion Date to pay moneys to third parties (whether or not then due and payable) in respect of goods or services or other benefits sold or supplied or provided to or by the Vendor in connection with the Business prior to Completion including, without limitation, all moneys due to any other divisions of the Vendor and any liability for Taxation and VAT and all moneys which may be due to Relevant Employees at Completion;

“Customer Contracts” means all contracts entered into prior to the Completion Date by or on behalf of the Vendor with third parties for the design, manufacture or sale of goods or provision of services by the Vendor in connection with the Business provided that nothing contained in this definition shall be construed so as to prevent the Vendor having the full benefit of the Debts (as hereinafter defined);

“Debts” means the book and other debts owing to the Vendor in connection with the Business (whether or not then due and payable) at the Completion Date (including, without limitation, from other divisions of the Vendor and all recoveries of Taxation and VAT) other than Employee Loans;

“Distributorship Agreements” means the agreements listed in Schedule 3;

“Disclosure Letter” means the letter dated [         ] from the Vendor to the Purchaser disclosing information relating to the Warranties;

“Employee Loans” means those loans made by the Vendor to Relevant Employees as shown in Schedule 4 the benefit of which are to be acquired by the Purchaser;

“Encumbrance” means any mortgage, charge, lien, pledge, option, right to acquire, security interest, equity, and any other like claims;

“Excluded Pension Benefits” is defined in cl. 6.1.1

“Goodwill” means the goodwill of the Business as a going concern and of the Vendor in connection with the Business together with the exclusive right (so far as the Vendor can grant the same) for the Purchaser and its assignees to represent themselves as carrying on the Business in succession to the Vendor;

“Intellectual Property” means patents, trademarks and service marks, designs, trade names, copyrights, including (without prejudice to the generality of the foregoing) those subsisting in Know-how and inventions (whether or not any of these is registered and including applications for registration of any such thing) and all rights or forms of protection of a similar nature or having equivalent or similar effect to any of these which may subsist anywhere in the world;

“Know-how” means all industrial and commercial information and techniques including (without prejudice to the generality of the foregoing) drawings, formulae, test reports, operating and testing procedures, shop practices, instruction manuals, lists and particulars of customers, marketing methods and procedures, advertising copy and computer programs;

“Leasehold Property” means the property of which short particulars are set out in Part I of Schedule 5;

“Literature” means all existing stocks of promotional and advertising material and information leaflets produced by the Vendor for distribution to customers or potential customers of the Business;

“the Order” means the Value Added Tax (Special Provisions) Order 1995 (SI 1995/1268);

“Parking Spaces” means the parking spaces of which short particulars are set out in Part V of Schedule 5;

“Properties” means the Leasehold Property and the Sub-leasehold Property;

“Purchaser’s Scheme” is defined in Schedule 7;

“Purchaser’s Solicitors” means Messrs [         ] of [         ]

“Qualifying Period” is defined in cl. 6.3

“Qualifying Redundancy Costs” is defined in cl. 6.3

“Relevant Employees” means those employees of the Vendor, details of which are set out in Schedule 4;

“Shared Services Agreement” means the agreement between the parties hereto in the form set out in Schedule 15;

[“Schedule 14 Employees” is defined in cl. 6.3]

“Stock” has the meaning ascribed thereto in para.16 of Part 2 of SSAP 9 but excluding the Debts;

“Sub-leasehold Property” means the property of which short particulars are set out in Part III of Schedule 5;

“Supplier Contracts” means all contracts entered into prior to the Completion Date by or on behalf of the Vendor with third parties for the sale or provision of goods or services in connection with the Business (including without limitation the agreements brief details of which are contained in Schedule 12 and the leased services provided to the Properties brief details of all such leased services being set out in Schedule 13) which then remain to be performed in whole or in part and for this purpose contracts for the supply of goods shall be deemed to be performed when the relevant items have been delivered to the Vendor pursuant thereto provided that nothing contained in this definition shall be construed so as to relieve the Vendor of its obligations in relation to the Creditors;

“Taxation” includes all forms of taxation and statutory, government , state, provincial, local government  or municipal impositions, duties, contributions and levies, in each case whether of the United Kingdom or elsewhere, whenever imposed and all penalties, charges, costs and interest relating thereto;

“Transfer Regulations” means the Transfer of Undertakings (Protection of Employment) Regulations 1981 (SI 1981/1794);

“VAT” means UK Value Added Tax;

“Vendor’s Employees” means those employees of the Vendor who provide general services for the whole of the Vendor’s site at [         ] and who indirectly have provided services in connection with the Business;

“Vendor’s Intellectual Property” means the Intellectual Property specified in Schedule 8;

“Vendor’s Know-how” means the Know-how specified in Schedule 9;

“Vendor’s Licensed Intellectual Property” means the Intellectual Property specified in Schedule 10;

“Vendor’s Plan” is defined in Schedule 7;

“Warranties” means the warranties, representations and undertakings set out in cll. 4.12 and 11 and Schedules 7 and 11;

1.2 Any reference to a statutory provision shall include any subordinate legislation made from time to time under that provision.

1.3 Any reference to a statutory provision shall include that provision as from time to time modified or re-enacted whether before or after the date of this Agreement so far as such modification or re-enactment applies or is capable of applying to any transactions entered into prior to Completion and (so far as any liability thereunder may exist or can arise) shall include also any past statutory provision (as from time to time modified or re-enacted) which such provision has directly or indirectly replaced.

1.4 The words “company”, “subsidiary” “wholly-owned subsidiary”, “holding company” and “fellow subsidiary” shall have the same meanings in this Agreement as their respective definitions in the Companies Act 1985.

1.5 The Interpretation Act 1978 shall apply in the same way as it applies to an enactment.

1.6 A reference to an SSAP means a reference to a Statement of Standard Accounting Practice published by the Institute of Chartered Accountants, in England and Wales.

2
Agreement to sell the business

2.1 The Vendor shall sell as beneficial owner and the Purchaser shall purchase free from all Encumbrances the following (hereinafter collectively referred to as the “Assets”):

2.1.1 the Stock;

2.1.2 the benefit of the Customer Contracts, the Supplier Contracts and the Distributorship Agreements in so far as such Distributorship Agreements relate to the Business;

2.1.3 the Business as a going concern and the Goodwill;

2.1.4 the Chattels;

2.1.5 the Vendor’s Intellectual Property;

2.1.6 the right to receive monies owing under the Employee Loans;

 
2.1.7 the benefit (so far as the same can lawfully be assigned or transferred to or held in trust for the Purchaser) of the Claims;

2.1.8 the Business Information and the Literature;

2.1.9 the Leasehold Property, the Sub-leasehold Property and the Parking Spaces; and

2.1.10 the non-exclusive right to use the Vendor’s Know-how and the Vendor’s Licensed Intellectual Property.

2.2 No assets other than as expressly provided in cl. 2.1 shall be sold or transferred to the Purchaser under this Agreement. Without prejudice to the generality of the foregoing the following are excluded from the sale under this Agreement:

2.2.1 all cash in hand or in a bank or credited in any account with a bank;

2.2.2 the benefit of any insurance claims made by the Vendor in respect of costs, expenses and/or liabilities incurred by the Vendor and arising prior to the Completion Date;

2.2.3 the Debts; and

2.2.4 the Creditors.

2.3 The provisions of Part II of Schedule 5 shall apply to the sale of the Leasehold Property, the provisions of Part IV of Schedule 5 shall apply to the sale of the Sub-leasehold Property and the provisions of Part VI of Schedule 5 shall apply to the sale of the Parking Spaces.

3
Consideration

3.1 The consideration for the purchase of the Business shall, subject as provided in cll. 4.9, 4.10 and 4.11, be the cash sum of [         ].

3.2 The total consideration shall be allocated as follows:

Item









Amount

3.2.1 The Stock:







£

3.2.2 Properties:







£

3.2.3 Goodwill including the value of the Customer Contracts:

£

3.2.4 Know-how and Intellectual Property:




£

3.2.5 The Chattels:







£

3.2.6 Other assets:







£

Total









£

3.3 The parties hereto intend that art 12 of the Order shall apply to the transfer of the Business under this Agreement and accordingly:

3.3.1 the Vendor shall give notice of such transfer to HM Customs and Excise as required by para.11 or 12 of Schedule 1 to the Value Added Tax Act 1994 or by para.6 of the Value Added Tax Regulations 1995 (SI 1995/2518) or as otherwise required by law;

3.3.2 where records are to be maintained by the Vendor, the Vendor shall apply to HM Customs and Excise for and obtain a direction that all records referred to in s.49 of the Value Added Tax Act 1994 may be retained and the Vendor undertakes to preserve those records in such a manner and for such periods as may be required by law;

3.3.3 the Vendor and the Purchaser shall use all reasonable endeavours to secure that the sale of the Business is treated under the Order as a transfer of a going concern and thus as neither a supply of goods nor a supply of services and the Vendor and the Purchaser shall agree the form of a letter to be sent by the Vendor to HM Customs and Excise as soon as practicable after Completion seeking confirmation that the sale is to be so treated;

3.3.4 if such confirmation is expressly refused and if VAT shall be finally determined to be payable on the sale of all or any of the Assets, the Purchaser shall pay to the Vendor such VAT; such payment by the Purchaser to be made within seven days of delivery by the Vendor to the Purchaser of the appropriate VAT invoice.

3.3.5 All amounts expressed in this Agreement as being payable by the Purchaser are expressed exclusive of any VAT which may be chargeable.

            3.3.6 Each of the parties represent and warrants to the other that it is duly and properly registered for VAT.

3.3.7 The Purchaser undertakes, represents and warrants to the Vendor that the Purchaser will, following Completion, use the Assets in carrying on the same kind of business as that carried on by the Vendor immediately prior to Completion in respect of such Assets (whether or not as part of any existing business of the Purchaser).

3.4 While the total consideration is to be allocated as provided in cl. 3.2 above, it is nevertheless agreed between the parties hereto that the consideration for the purchase of the Assets and the Business is a single price and that, in the event of there being any claim arising under or in connection with this Agreement, the compensation payable by the Vendor to the Purchaser shall be determined accordingly.

4
Conditions and completion

4.1 Subject as hereinafter provided, Completion shall take place at the registered office of the Vendor immediately upon the execution of this Agreement:

4.1.1 If any licences, authorisations, orders, grants, confirmations, consents, permissions and approvals from third parties (hereinafter collectively referred to as “Consents”) are necessary or required for the transfer of any Assets to the Purchaser or for the conduct by the Purchaser of the Business the Vendor shall use its [reasonable] [best] endeavours to procure that the same are issued or, as the case may be, transferred to the Purchaser prior to Completion at the expense of the Vendor.

4.1.2 The Vendor shall ensure that prior to Completion all bolts and fastenings attaching plant, machinery or fittings to land or buildings (insofar as included in the sale under this Agreement) which can safely be undone shall be undone so that the same shall be severed at the Completion Date and title shall pass by delivery pursuant to cl. 4.2.2.

4.2 On Completion the Vendor shall deliver to the Purchaser:

4.2.1 together with the relevant documents of title and any requisite consent or licence, such executed conveyances, transfers and assignments (if practicable, in a form previously approved by the Purchaser’s Solicitors) as may be required or necessary to complete the sale and purchase of the Business and the Assets and to vest in the Purchaser or as it may direct title and the full benefit of the Business and the Assets and shall permit the Purchaser or its nominee to enter into and take possession of the Business and the Assets;

4.2.2 all the Assets which are capable of transfer by delivery, whereupon the title thereto shall pass to the Purchaser by such delivery;

4.2.3 duly executed licences in the forms set out in Schedule 6 Parts I and II granting the Purchaser the non-exclusive right to use respectively the Vendor’s Know-how and the Vendor’s Licensed Intellectual Property;

4.2.4 all the records of the Business for VAT purposes that are required under s.49(1)(b) of the Value Added Tax Act 1994 to be preserved by the Purchaser in place of the Vendor;

4.2.5 a duly executed power of attorney together with a certified copy of the minute of a meeting of the board of directors of the Vendor authorising the execution by a nominated representative of the Vendor of this Agreement and the documents to be delivered pursuant thereto.

4.3 On Completion the Purchaser shall deliver to the Vendor:

4.3.1 a duly executed power of attorney together with a certified copy of the minute of a meeting of the board of directors of the Purchaser authorising the execution by a nominated representative of the Purchaser of this Agreement and the documents to be delivered pursuant thereto;

4.3.2 satisfactory evidence of the deposit and subsequent release of the monies referred to in cl. 4.9.1.

4.4 Without prejudice to the obligations of the Vendor under the provisions of this cl. 4, the Vendor shall immediately assign to the order of the Purchaser, or procure the assignment to the order of the Purchaser of, all Customer Contracts and Supplier Contracts and all other Assets which are capable of assignment without the consent of other parties and in the case of any such agreements or contracts not so capable of assignment shall use its reasonable endeavours to immediately procure all necessary consents for the assignment or novation of the same and, pending such assignment or novation, the Vendor shall (save where not so permitted under the terms of the relevant agreement or contract and provided that reasonable efforts have been made to obtain the permission of the other party thereto) subcontract to the Purchaser on the same terms, mutatis mutandis, and for the same remuneration as therein specified, the performance of any such agreements or contracts.

4.5 The Vendor shall use its reasonable or, in the case of distributorships held in respect of the Business by other divisions or subsidiaries of the Vendor, its best efforts to procure that parties to the Distributorship Agreements consent to the substitution of the Purchaser as a party thereto as regards the Business and shall take such actions as the Purchaser may reasonably request to transfer to the Purchaser the benefit of the Distributorship Agreements in so far as they relate to the Business and in any case where such consent is refused or otherwise not obtained the Vendor shall hold such benefit of the relevant Distributorship Agreement in trust for the Purchaser absolutely subject to being indemnified by the Purchaser against the performance thereof only. The Purchaser undertakes and the Vendor undertakes to procure (without prejudice to the generality of the foregoing) the continuance upon fair and reasonable arm’s length terms and conditions of the distributorships held in respect of the Business by other divisions or subsidiaries of the Vendor. The Vendor will for a period of six months after the Completion Date give to the Purchaser reasonable assistance to renegotiate the terms and conditions of any Distributorship Agreement in so far as the same relates to the Business, provided always that nothing in this subclause shall oblige the Vendor to take any action which may reasonably damage its commercial interests.

4.6 The Vendor shall use its reasonable endeavours to ensure that all such Consents are issued, obtained or, as the case may be, transferred to the Purchaser and, until then, the Vendor shall hold the Assets in question in trust for the Purchaser absolutely as from the Completion Date, shall grant to the Purchaser such powers of attorney as the Purchaser may require to enable the Purchaser (upon the obtaining of the relevant Consents) to vest in itself or otherwise to deal with such Assets, and shall deliver to the Purchaser forthwith upon receipt any benefit and any information,  notice or other document concerning or relating to such Assets.

4.7 The Purchaser shall not be obliged to complete the purchase of any of the Assets unless all of the requirements set out in cl. 4 above have been complied with and all of the Assets are included in the sale. However, the Purchaser may at its discretion (and without prejudice to any claim for breach of this agreement and without waiving any of its rights) complete this Agreement even though all of the requirements set out in cl. 4 above have not been complied with.

4.8 The Vendor, or, as the case may be, the Purchaser, shall indemnify the Purchaser and the Vendor, respectively, against any document delivered by the Vendor, or, as the case may be, the Purchaser, pursuant to this clause being unauthorised, invalid or for any other reason ineffective for its purpose or against failure by the Vendor, or, as the case may be, the Purchaser, to satisfy all of its obligations under this clause.

4.9 Against compliance with the foregoing provisions the Purchaser shall satisfy the purchase consideration specified in cl. 3 as follows:

4.9.1 £[         ] [together with interest, if any, accrued thereon from the date of execution of this Agreement]  shall be released to the Vendor on Completion; and

4.9.2 subject to cl. 4.11, £[         ] on the sixtieth day after Completion, or (if that day shall not be a business day) on the next business day immediately succeeding that day or, if the provisions of cl. 13.5 apply, within seven days from the notification to the parties of the decision thereunder.

4.10 In order to determine the value of the Stock, the Vendor and the Purchaser shall jointly carry out an audit of the Stock as follows:

4.10.1 Immediately after Completion the Vendor and the Purchaser shall jointly undertake or shall procure the making of a physical stock-take;

4.10.2 Within 30 days after the Completion Date the Purchaser and Vendor shall propose and agree jointly a valuation of the Stock based upon the accounting principles laid down in SSAP 9 using the following basis for  the determination of “net realisable value” in s.16 of Appendix 1 of SSAP 9:

4.10.2.1 “Annual Usage” shall be defined as Customer Contracts on hand as at the Completion Date, including unscheduled contracts or agreements, plus the historical usage for the [six months] prior to the Completion Date. Where a specific stock item has superseded a previous stock item then the usage of the previous item will be added to that of the current term for the purposes of defining the Annual Usage. All superseded stock referred to above shall be valued at nil.

4.10.2.2 Stock awaiting rework will be valued taking into account appropriate historical scrap rates experienced in such circumstances.

4.10.2.3 All inventory holdings equating to half of the relevant Annual Usage or less shall be costed at [100] per centum of their book value.

4.10.2.4 All inventory holdings equating to more than half and up to the whole of the relevant Annual Usage shall be costed at [75] per centum of their book value.

4.10.2.5 That portion of an inventory holding in excess of the relevant Annual Usage is deemed to be an “Excess Stock Holding”.

4.10.2.6 An Excess Stock Holding of up to [100] per centum of the relevant Annual Usage shall be costed at [25] per centum of its book value.

4.10.2.7 That portion of an Excess Stock Holding of more than 100 per centum of the relevant Annual Usage shall be deemed to have no value.

4.11 In the event that the value of the Stock as determined in accordance with cl. 4.10 is less than [         ] the instalment of the purchase consideration payable under cl. 4.9.2 shall be reduced on a pound for pound basis by an amount equal to the amount by which the value of the Stock is less than [         ].

4.12  In the event that the value of the Stock as determined in accordance with cl. 4.10 is greater than [         ] the instalment of the purchase consideration payable under cl. 4.9.2 shall be increased on a pound for pound basis by an amount equal to the amount by which the value of the Stock is greater than [         ].
4.13 The Vendor hereby warrants and undertakes to the Purchaser that the value of the Stock will not be less than [         ].

4.14 On Completion the Vendor and the parties hereto shall enter into the Shared Services Agreement.

5
The supplier contracts and customer contracts

5.1 The Purchaser shall after the Completion Date carry out and complete for its own account the Supplier Contracts and the Customer Contracts to the extent that the same have not been previously performed. In so doing the Purchaser shall complete the same in timely and efficient manner and hereby indemnifies and agrees to keep indemnified the Vendor from and against all customer, supplier and third party claims and actions, damages and costs arising solely from the Purchaser’s acts or omissions in performing the same. [Without prejudice to the generality of the foregoing the Purchaser undertakes to continue to supply the Vendor, its divisions and subsidiaries with the products manufactured in the Business at fair and reasonable market prices and the Vendor undertakes to procure that its divisions and subsidiaries shall continue to purchase products manufactured by the Business on the basis that the Business is treated as a preferred supplier provided that price, quality and delivery terms are competitive [and] satisfactory otherwise to the Vendor. In the event the Purchaser wishes to discontinue manufacture of any such product, it shall give the Vendor not less than three months’ notice thereof and the opportunity to make a lifetime buy of such product].

5.2 In the event of any such claim or action being threatened or brought against the Vendor, the Vendor shall not compromise or settle the same but shall notify the Purchaser thereof and, subject to being indemnified to its reasonable satisfaction, the Vendor will at the request of the Purchaser take such action in respect thereof (including lending its name to any legal action) as the Purchaser may require, provided always however that nothing in this subclause shall oblige the Vendor to take any action which may reasonably damage its commercial interests.

5.3 Subject always as provided below, the Purchaser shall indemnify the Vendor from costs and expenses incurred as a result of any claim from customers for repair or replacement under any warranties, representations or guarantees given expressly by the Vendor and disclosed in the Disclosure Letter or, as the case may be, given by implication of law in respect of goods or services of the Business supplied by the Vendor prior to Completion, and the Purchaser shall likewise indemnify the Vendor from costs and expenses incurred as a result of any claim by third parties arising under any such warranties, representations or guarantees, provided always that:

5.3.1 the Vendor shall notify the Purchaser as soon as practicable after the receipt of any such claim;

5.3.2 the Purchaser shall deal with such claims in the ordinary course, by repair or (if repair is not practical or economic) by replacement, but shall if appropriate resist such claims if not in accordance with the relevant warranty, representation or guarantee;

5.3.3 the Vendor shall not be entitled to be indemnified against such costs and expenses incurred as a result of any claim arising more than [24] months after the Completion Date;

5.3.4 the liability of the Purchaser under this clause shall be limited to an amount of £[         ] per month in respect of all costs and expenses to the Purchaser (calculated where relevant at the Purchaser’s standard rates for the time being current) of effecting such repair or replacement as is referred to in (b) above, and where the said costs and expenses exceed £[         ] in any one month, the Purchaser shall not be liable for such excess. The Purchaser shall give the Vendor a monthly statement with details of each claim settled as aforesaid and of the costs and expenses of the Purchaser in respect thereof.

Subject as provided above, the Vendor shall indemnify and keep the Purchaser indemnified from any claims, costs, expenses or losses arising in respect of any warranties, representations and guarantees given expressly or by implication of law in respect of goods or services of the Business supplied by the Vendor prior to Completion.

5.4 Prior to the assignment or novation of the Supplier Contracts and the Customer Contracts in accordance with cl. 4 and in respect of the Distributorship Agreements in so far as they relate to the Business the Vendor shall receive any benefits, goods or Business Information delivered to it as agent for the Purchaser and taking all reasonable care shall deliver the same to such address of the Purchaser as the Purchaser may specify.

6
The relevant employees

6.1 The parties agree that the transfer of the Business to be effected by this Agreement is governed by the provisions of the Transfer Regulations and the following provisions shall apply in connection therewith:

6.1.1 the contract of employment of each of the Relevant Employees (save insofar as such contract relates to old age, invalidity or survivors’ benefits under any occupational pension scheme – hereinafter “Excluded Pension Benefits”) shall be transferred to the Purchaser with effect from the Completion Date which shall be the “time of transfer” under the Transfer Regulations;

6.1.2 the Vendor shall discharge all wages and salaries, excluding accrued holiday remuneration (if any), of the Relevant Employees and all other costs and expenses relating to the Relevant Employees up to and including the Completion Date and shall indemnify the Purchaser against each and every liability, cost, claim, expense or demand arising from the Vendor’s failure so to discharge;

6.1.3 the Vendor shall indemnify the Purchaser against each and every cost, claim, liability, expense, or demand which relates to or arises out of any act or omission by or in relation to the Vendor or any other event or occurrence prior to the Completion Date and which the Purchaser may incur in relation to any contracts of employment or collective agreements concerning the Relevant Employees pursuant to the Transfer Regulations or otherwise but including without limitation any matter relating to or arising out of:

6.1.3.1 the Vendor’s rights, powers, duties and/or liabilities under or in connection with any such contract of employment (which rights, powers, duties and/or liabilities are or will be transferred to the Purchaser expressly under cl. 6.1 and/or in accordance with the Transfer Regulations); or

6.1.3.2 anything done or omitted to be done before the Completion Date by or in relation to the Vendor in respect of any such contract of employment or any such collective agreements of any person employed in the Business, which is deemed to have been done or omitted to be done by or in relation to the Purchaser in accordance with the Transfer Regulations.

6.1.3.3 the Vendor and the Purchaser shall deliver to each of the Relevant Employees a letter in the agreed terms, formally notifying them of the transfer of the Business and the consequent transfer of their contracts of employment pursuant to the Transfer Regulations.

6.1.3.4 Nothing in cl. 6 shall render the Vendor liable to the Purchaser in relation to accrued holiday rights or accrued holiday remuneration in respect of the Relevant Employees.

6.2 Subject always as provided in cl. 6.3, the Purchaser undertakes that it shall employ each of the Relevant Employees after the Completion Date upon terms and conditions of employment which are such that they do not amount to a substantial change to such employees’ working conditions (as referred to in para.5 of Reg.5 of the Transfer Regulations) provided (for the avoidance of doubt) that (save in so far as provided in cl. 7 and Schedule 7) the Purchaser shall not be obliged to assume any liability for any  Excluded Pension Benefits provided or made available to the Relevant Employees prior to the Completion Date or to offer to the Relevant Employees terms in respect of such Excluded Pension Benefits which relate to a period or give credit for service or deemed service, before the Completion Date.

6.3 First Alternative (if pre-transfer redundancy consultation has taken place)

6.3.1 For the purposes of cl. 6.3:

6.3.1.1 “Schedule 14 Employees” shall mean those Relevant Employees whose names are listed in Schedule 14;

6.3.1.2 “Qualifying Period” shall mean the period of 15 days commencing on the Completion Date; . and

6.3.1.3  “Qualifying Redundancy Costs” shall mean:

6.3.1.3.1. statutory redundancy pay; and

[6.3.1.3.2 half a week’s actual pay per complete year of service; and]

6.3.1.3.3 pay in lieu of notice, calculated on the basis to which the relevant Schedule 14 Employee was entitled thereto immediately before the Completion Date; and  

6.3.1.3.4. all wages and salaries (calculated on the basis to which the relevant Schedule 14 Employee was entitled thereto immediately before the Completion Date) paid to each Schedule 14 Employee during the Qualifying Period.

6.3.2 After Completion the Purchaser will declare redundant and terminate with effect from a date as soon as possible after and in any event within  the Qualifying Period , the contracts of employment of all of the “Schedule 14 Employees”.

6.3.3  [Within thirty days] after expiry of the Qualifying Period the Purchaser shall send to the Vendor a detailed list with full supporting vouchers of all Qualifying Redundancy Costs paid to the Schedule 14 Employees whose contracts have been terminated pursuant to cl. 6.3.2. and the Vendor shall within seven days pay to the Purchaser an amount equal to the total of such Qualifying Redundancy Costs.

6.3.4 If the Purchaser shall re-employ any Schedule 14 Employee or any such employee shall otherwise be engaged or employed (whether as an independent contractor or otherwise) in connection with the Business or on the Properties within a period of 12 months following Completion, the Purchaser shall refund to the Vendor any moneys paid by the Vendor to the Purchaser in respect of that Employee pursuant to cl. 6.3. 

6.3 Second Alternative (if pre-transfer redundancy consultation has not taken place)

6.3.1 For the purposes of cl. 6.3:

6.3.1.1 “Qualifying Period” shall mean the period of twelve months commencing on the Completion Date; and 

6.3.1.2 “Qualifying Redundancy Costs” shall mean:

6.3.1.2.1 statutory redundancy pay; and

[6.3.1.2.2 half a week’s actual pay per complete year of service; and]

6.3.1.2.3 pay in lieu of notice, whether statutory, contractual, or under common law, whichever is the greater calculated on the basis to which the Relevant Employee in question was entitled thereto immediately before the Completion Date;

[6.3.1.2.4. any costs arising by reason of the requirement to observe any statutory consultation period under s 188 of the Trade Union and Labour Relations (Consolidation) Act 1992 or any contractual entitlement (subsisting prior to the Completion Date) to a period of consultation over and above such statutory consultation period.]

6.3.2  [Within thirty days] after expiry of the Qualifying Period the Purchaser shall send to the Vendor a detailed list with full supporting vouchers of all Qualifying Redundancy Costs relating to the termination during the Qualifying Period by reason of redundancy of any Relevant Employee and the Vendor shall within seven days pay to the Purchaser an amount equal to the total of such Qualifying Redundancy Costs or the amount of [£    ] whichever is the lesser.

6.3.3 If the Purchaser shall re-employ within [twelve months] of the expiry of the Qualifying Period any Relevant Employee in respect of whom a payment of Qualifying Redundancy Costs has been made during the Qualifying Period or any such employee shall otherwise be engaged or employed (whether as an independent contractor or otherwise) in connection with the Business or on the Properties within a period of 12 months following the expiry of the Qualifying Period, the Purchaser shall refund to the Vendor any moneys paid by the Vendor to the Purchaser in respect of that Employee pursuant to cl. 6.3. 

6.4 The Purchaser further undertakes to the Vendor not to solicit the Vendor’s Employees for the purpose of employing them in connection with the Business or on the Properties for a period of 12 months following Completion.

6.5 The Vendor shall indemnify and keep the Purchaser indemnified from and against any claims, payments, costs, expenses and other liabilities arising in connection with or relating to any of the Relevant Employees made redundant pursuant to cl. 6.3 and/or the Vendor’s Employees, including without limitation, relating to the contract of employment of any such employee or the termination of such contract provided always that such indemnity shall not extend to any such claim, payment, cost, expense or other liability to the extent that it is covered, or should have been covered by law, by employer’s liability insurance, and provided further that the indemnity provided under this cl. 6.5 shall not apply to any claim, suit or proceeding by a  Relevant Employee relating to redundancy, unfair dismissal or wrongful dismissal or in respect of accrued holiday remuneration or accrued holiday rights (“transfer claims”) on the basis that the payments to be made to the Purchaser by the Vendor pursuant to cl. 6.3 are in full and final satisfaction of all liability the Vendor owes to the Purchaser (whether pursuant to this Agreement or otherwise) in respect of transfer claims.

7
Pensions

The provisions of Schedule 7 shall have effect in relation to pensions.

8
Apportionments

8.1 All rents, rent charges, rates, gas, water, electricity and telephone charges, royalties and other periodical payments relating to or payable to or accruing in respect of the Business (including without limitation the Properties and those Supplier Contracts under which periodical payments are made) down to and including the Completion Date shall be borne by or, as the case may be, accounted for to, the Vendor, and thereafter borne by, or accounted for to, the Purchaser and shall be apportioned accordingly.

8.2 Subject as provided in cl. 6.3, all salaries, wages and other emoluments and all Taxation and National Insurance relating to them for which an employer is accountable, all employer’s contributions to the Vendor’s Plan and all other normal employment costs (including without limitation, personal expense accounts, but excluding accrued holiday remuneration) in respect of the Relevant Employees shall be borne by the Vendor down to the Completion Date and shall be apportioned accordingly.

8.3 VAT payable in respect of all goods and services supplied or deemed to be supplied by the Vendor prior to the Completion Date and all interest payable thereon and penalties attributable thereto shall be paid to HM Customs and Excise by the Vendor and the Vendor shall be entitled to receive and retain all reimbursement or credit from HM Customs and Excise for VAT borne by the Vendor on goods and services supplied to the Vendor prior thereto and any payments received in respect of VAT overpaid to HM Customs and Excise prior thereto.

8.4 If and to the extent that the Vendor has prior to the Completion Date received any deposit or payment in advance in respect of any Customer Contract then the Vendor shall account to the Purchaser for the same. Such amounts shall be included in the Completion Date Statement.

8.5 The Vendor shall prepare and deliver to the Purchaser for review by the Purchaser a statement showing the apportionments and pre-payments referred to in cll. 8.1, 8.2, 8.3 and 8.4 as soon as practicable and in any event within 90 days after the Completion Date. Subject to the Purchaser agreeing the amounts and the calculations in such statement, such payment as is necessary shall be made to the Vendor or the Purchaser, as the case may be, in cash seven days after the delivery of the Completion Date Statement. Any dispute arising in connection with the Completion Date Statement shall be governed by the provisions of cl. 13.5 hereof.

9
Obligations of purchaser

9.1 With effect from the Completion Date the Purchaser shall take over and shall be responsible for all the Supplier Contracts relating to the maintenance and service of the Properties and the Chattels.

9.2 The Purchaser shall, at the request and at the expense of the Vendor, provide the Vendor with all reasonable information and other assistance to enable the Vendor to collect the Debts. In the event that a payment is received by the Purchaser which is in respect of any of the Debts, the Purchaser shall receive the same as trustee and agent for the Vendor, and shall immediately remit the same to the Vendor.

10
General obligations of vendor

10.1 Except as otherwise expressly provided in this Agreement, the Vendor shall be responsible for and shall duly and punctually pay and discharge all Creditors, and other liabilities in connection with the Business existing at the Completion Date, or arising, accruing or assessed in respect of any period or in consequence of any transaction carried out prior thereto, subject as provided in cl. 8, and shall indemnify and keep the Purchaser indemnified from and against all claims and actions, damages, costs, expenses and other liabilities arising from the Vendor’s acts or omissions in performing the obligations under this cl. 10.1.

10.2 Notwithstanding Completion the Vendor hereby undertakes in addition to its obligations under cll. 4 and 10.1 and at its own expense:

10.2.1 from time to time to execute such further assurances and afford to the Purchaser such assistance as the Purchaser may reasonably require for the purpose of vesting in the Purchaser or its nominee the full benefit of the Business and the Assets (including, so far as consistent with the terms of this Agreement, the benefit of any rights accruing against third parties, whether such rights have or have not accrued or become enforceable at the Completion Date);

10.2.2 from time to time to supply to the Purchaser such information and assistance as the Purchaser may reasonably require for the purpose of implementing cll. 4.10, 7, 8, 9 and 10;

10.2.3 wholly to discontinue carrying on the whole or any part of the Business and save as so provided not thereafter for a period of [two] years from the Completion Date to make or have made or sell products manufactured and sold in connection with the Business at Completion [anywhere in the United Kingdom], provided however that nothing in this subclause shall restrict the Vendor from:

10.2.3.1 acquiring a business, a company or a group of companies part of whose business is the manufacture and/or sale of such products provided always that with regards to any such acquisition:

(a)
such part of the business does not, according to the latest audited accounts available, have net assets in excess of 10 per centum of the net assets of the business, company or group of companies being acquired; and

(b)
such part of the business shall be disposed of as soon as commercially practicable and in any event within 12 months of its acquisition by the Vendor; and

(c)
the Vendor shall offer to the Purchaser, in advance of other potential purchasers, the opportunity to purchase such part of the business.

10.3 The Vendor shall not at any time make a request to HM Customs and Excise for the records delivered to the Purchaser pursuant to cl. 4.2.4 to be taken out of the custody of the Purchaser.

11
Warranties

11.1 The Vendor hereby warrants and represents to and undertakes with the Purchaser and its successors in title in the terms set out in the Warranties provided that the Purchaser shall not be entitled to claim that any fact renders any of the Warranties untrue or misleading or causes any of the Warranties to be breached if it has been fully and fairly disclosed to the Purchaser in the Disclosure Letter.

11.2 The Vendor hereby:

11.2.1 undertakes (in the event of any claim being made against it in connection with the sale of the Business or the Assets to the Purchaser) not to make any claim (in the absence of fraud, dishonesty or deliberate misstatement or concealment) against any Relevant Employee (other than those to whom cl. 6.3 applies) on whom it may have relied before agreeing to any term of this Agreement or authorising any statement in the Disclosure Letter; and

11.2.2 agrees to consent to the grant of injunctive relief to restrain a breach of the undertaking contained in this subparagraph if requested by the Purchaser so to do.

11.3 Notwithstanding the provisions of cl. 11.1, the Vendor shall not be liable under the Warranties in respect of any claim:

11.3.1 subject as provided in cl. 11.8, unless notice of it is given in writing by the Purchaser to the Vendor setting out particulars of the grounds on which such claim is based within [12 months] following Completion;

11.3.2 unless it exceeds [£10,000] provided always that in the case of any number of claims arising out of similar circumstances, such claims shall be deemed to form a part or parts of a claim and the amounts of such claims shall be aggregated in order to calculate the amounts of the claim for the purposes of this subclause;

11.3.3 unless the aggregate amount of all claims for which the Vendor would otherwise be liable under this Agreement exceeds [£100,000];

11.3.4 to the extent that the claim is attributable to any voluntary act, omission or transaction of the Purchaser, or its directors, employees or agents or their successors in title after Completion; or

11.3.5 to the extent that the claim arises from an act or at the written request of or with the written consent of the Purchaser or from any matter done or omitted to be done in accordance with the terms of this Agreement.

11.4 The aggregate maximum liability of the Vendor under the Warranties and in respect of any breach of this agreement is limited to [£1,000,000].

11.5 Any amount paid by the Vendor to the Purchaser in respect of a breach of the Warranties and in respect of any other breach of this agreement shall be treated primarily as a reduction in the purchase price attributable to goodwill unless agreement is reached otherwise between the parties hereto.

11.6 The Purchaser shall reimburse to the Vendor an amount equal to any sum paid by the Vendor under any breach of this Agreement which is subsequently recovered by or paid to the Purchaser by any third party, save to the extent that such sum ultimately recovered or paid was taken into account by the Purchaser in its claim against the Vendor under this clause and in all cases less the Purchaser’s costs and disbursements in connection with the recovery or payment of such sum on an indemnity basis.

11.7 In respect of claims under the Warranties or any of them the Vendor shall not be liable to the extent that a claim arises as a result of the passing of any enactment or (other regulation having the force of law) having retrospective effect.

11.8 If any claim under the Warranties or any of them is based upon matters or circumstances which may, contingent on the happening of certain events, give rise to a claim (a “potential claim”) the Vendor shall not be liable to make any payment hereunder unless and until such potential claim becomes an actual liability provided always that this provision shall not preclude the Purchaser from notifying the Vendor of any potential claims for the purposes of cl. 11.3.1 if not to do so would mean that the Purchaser would otherwise be precluded from making such claims and the Purchaser shall have a valid claim if notice of the potential claim is given to the Vendor within 12 months following Completion.

11.9 Without prejudice to the liability of the Vendor under the warranties:

11.9.1 the Purchaser shall notify the Vendor of any claim or of any matter which may give rise to a claim against the Purchaser in respect of which (if valid) a claim would lie against the Vendor under any of the Warranties as soon as practicable upon the Purchaser receiving notice of the same;

11.9.2 the Vendor shall be provided with or have made available to it all relevant information and documents of the Purchaser reasonably required by it in connection with any such claim and while the conduct of any action to resist such claim shall be solely in the hands of the Purchaser it is agreed that:

11.9.2.1 the Vendor shall be kept informed on a timely basis of all matters pertaining to any such claim;

11.9.2.2 the appointment of solicitors and other professional advisers shall be subject to the approval of the Vendor (such approval not to be unreasonably withheld or delayed); and

11.9.2.3 the Purchaser shall not make any settlement or compromise of the claim which is the subject of the dispute nor agree any matter in the conduct of such dispute which may affect the amount of liability in connection therewith without the prior approval of the Vendor such approval not to be unreasonably withheld or delayed provided that, in the event of the Vendor refusing such approval to the settlement or compromise of a claim and the Purchaser subsequently becoming liable for a higher amount than the figure at which it would have so settled or compromised the claim, the Vendor shall, notwithstanding the financial limit set out in this cl. 11.14, be liable for the additional amount of the liability and any costs properly incurred since the proposed date of settlement or compromise.

11.10 The Warranties and all other provisions of this Agreement in so far as the same shall not have been performed at Completion shall not be extinguished or affected by Completion.

11.11 Each of the remedies conferred on the Purchaser by this Agreement for any breach hereof (including the breach of any Warranty) shall be cumulative and without prejudice to all other remedies and the exercise of or failure to exercise any such remedy shall not constitute a waiver by the Purchaser of any other such remedy so conferred hereunder.

11.12 For the purposes of this clause, references to liabilities include contingent liabilities.

12
Insurance

12.1 The Purchaser shall acquire the Business and the Assets with effect from the Completion Date, from which moment, subject to the provisions in cl. 5, the Purchaser shall in all respects be at risk in respect thereof.

13
Other provisions

13.1 The Vendor and the Purchaser shall consult together as to the terms of, the timetable for and manner of publication of any announcement (unless specified by law [or The Stock Exchange]) to shareholders, employees, customers and suppliers or to [The Stock Exchange or] other authorities or to the media or otherwise which either may desire or be obliged to make regarding this Agreement.

13.2 The Purchaser shall not be entitled to assign the benefit of this Agreement to other parties without the prior written consent of the Vendor.

13.3 This Agreement (including all documents to be executed pursuant to cl. 4) and the Disclosure Letter and its attachments supersedes all prior representations, arrangements, understandings and agreements between the Parties (whether written or oral) relating to the subject matter hereof (other than a document to be executed pursuant to cl. 4 as aforesaid) and sets forth the entire complete and exclusive agreement and understanding between the parties hereto relating to the subject matter hereof. Each party warrants to the other that it has not relied on any representation, arrangement, understanding or agreement (whether written or oral) not expressly set out or referred to in this Agreement (including all documents to be executed pursuant to cl. 4). Without prejudice to the generality of the foregoing, save as expressly provided in this Agreement (including all documents to be executed pursuant to cl. 4) and the Disclosure Letter and its attachments, (a) the Vendor gives no promise, warranty, undertaking or representation to the Purchaser, and (b) the Vendor shall be under no liability in respect of the transactions contemplated by, and the subject matter of, this Agreement. [Each party further agrees and undertakes to the other that no breach of this Agreement (including all documents to be executed pursuant to cl. 4) shall entitle it to rescind this Agreement, and that its remedies for any breach of this Agreement shall be solely for breach of contract, which remedies shall be subject to and in accordance with the provisions of this Agreement.] No variation of this Agreement shall be effective unless in writing and signed by or on behalf of the parties. Without prejudice to the generality of the foregoing, all promises, representations, warranties and undertakings express or implied by law or legislation are hereby expressly excluded. In the case of any inconsistency between the provisions of the Shared Services Agreement and this Agreement, the provisions of this Agreement shall prevail unless expressly provided otherwise therein. No provision contained in this clause, or elsewhere in this Agreement (including all documents to be executed pursuant to cl. 4), shall operate so as to exclude any liability of one of the parties in respect of a fraudulent misrepresentation made by that party to the other, or to restrict or exclude any remedy which the other party may have in respect of such misrepresentation.

13.4 Time shall be of the essence of this Agreement, both as regards the dates and periods mentioned and as regards any dates and periods which may be substituted for them in accordance with this Agreement or by agreement in writing between the parties.

13.5 In the event of dispute between parties in relation to the matters contained in cll. 4.10.1, 4.10.2 6.3 or 8.5 such dispute shall be determined by an independent firm of Chartered Accountants situated in the UK appointed at the request of either party hereto by the President for the time being of the Institute of Chartered Accountants in England and Wales who shall act as experts and not as arbitrators and whose decision in respect of the reference, and as to who shall pay the costs of the reference to him, or how such costs shall be apportioned, shall be final and binding save in the event of bad faith or manifest error.

13.6 The Vendor shall bear all legal, accountancy and other costs and expenses incurred by it in connection with this Agreement and the sale and delivery of the Business and the Assets. The Purchaser shall bear all such costs and expenses incurred by it in relation to the registration, preparation and execution of this Agreement and bear all stamp duties and VAT arising out of or in consequence of this agreement.

13.7 If the Vendor or the Purchaser defaults in the payment when due of any sum payable under this Agreement (whether determined by agreement or pursuant to an order of a court or otherwise) the liability of the Vendor or the Purchaser (as the case may be) shall be increased to include interest on such sum from the date when such payment is due until the date of actual payment (as well after as before judgment) at a rate per annum of [1] per centum above the base rate from time to time of [[         ] Bank plc]. Such interest shall accrue from day to day and shall be paid subject to any withholding tax.

13.8 Any notice, claim or demand requiring to be served under or in connection with this Agreement or with any arbitration or intended arbitration hereunder shall be in writing and shall be sufficiently given or served if delivered in the case of the Vendor to its secretary at its registered office and in the case of the Purchaser to its secretary at its registered office. Any such notice delivered by hand or cable, telegram, telex or facsimile shall conclusively be deemed to have been given or served at the time of despatch in the case of service in the UK or 48 hours thereafter in the case of international service and if sent by post shall conclusively be deemed to have been received 48 hours from the time of posting.

13.9 If any term or provision in this Agreement shall be held to be illegal or unenforceable, in whole or in part, under any enactment or rule of law, such term or provision or part thereof shall to that extent be deemed not to form part of this Agreement but the enforceability of the remainder of this Agreement shall not be affected.

13.10 Except as provided in and for the purpose of this Agreement, the Vendor shall keep confidential and not disclose any part of the Business Information and each party hereto shall keep confidential and shall not disclose any part of the Vendor’s Licensed Intellectual Property and Vendor’s Know-how (except any part thereof required to be disclosed  by such party in the conduct of its business in the ordinary course, and then only subject to the imposition of obligations of confidentiality upon the entity to which it is disclosed).

14
Access to documents and records

14.1 Without prejudice to the provisions of this cl. 14, for the purposes of future audits and Taxation assessments only, the Vendor and Purchaser hereby agree that they will each give the other reasonable access to documents pertaining to the Business which may be reasonably requested in connection with such audits and Taxation assessments for inspection or copying (at the expense of the relevant party) regardless of whether those documents are situated at the Properties or elsewhere.

14.2 Subject as provided in cll. 2 and 4, the Vendor shall be under no obligation to deliver to the Purchaser any records which do not relate exclusively to the Business but shall preserve any records which relate partly to the Business (“retained records”) for a period of not less than seven years.

14.3 The Purchaser shall preserve all records which may be delivered to it by the Vendor at Completion pursuant to cl. 4 and relevant or necessary for the purposes of cl. 14.1 (“transferred records”) for a period of not less than seven years.

14.4 The Vendor agrees that subject to the provisions of subcl. 14.5 below it shall, upon reasonable notice and at reasonable cost, grant to the Purchaser access during normal business hours whether by itself or by its professional advisers, to the retained records.

14.5 To the extent that any information to which the Purchaser may gain access as a result of this clause is not publicly available, and does not relate to the Business, such information and records are personal to, and the confidential property of, the Vendor, and the Purchaser undertakes that it shall take all reasonable precautions to keep secret, and not without the prior written consent of the Vendor disclose, such information to any person or body except as may be required by law, or use the same for any purpose other than for the purpose of the Business for which access was authorised by the Vendor.

14.6 The provisions of subcll. 14.4 and 14.5 shall apply mutatis mutandis to the Vendor, as if the references to the Purchaser were replaced by references to the Vendor, references to the retained records were replaced by references to the transferred records, and references to the Business were replaced by references to the business of the Vendor.

14.7 Each of the parties undertakes that insofar as the VAT records and the retained or transferred records shall comprise personal data as defined by s.1(1) of the Data Protection Act 1998  it will at all times before and after Completion observe the data protection principles and the Purchaser will use all reasonable endeavours to obtain registration in respect of the transferred records as soon as practicable.

15
Use of name

15.1 Subject as provided below, the Purchaser undertakes with the Vendor that after Completion the Business shall not be conducted under the style or name [         ] and that the Purchaser shall not, at any time following 30 days after Completion, whether alone or jointly with another, or as employee or agent of any other person, firm or company, trade under or by reference to or do or conduct business under or use in any way whatsoever the style or name [         ] or any colourable imitation thereof or hold itself out or allow itself to be held out as being connected with the Vendor other than as successor to the Vendor in respect of the Business. Provided always that the above shall be without prejudice to the Purchaser’s right to sell the Stock in the form in which it was delivered to the Purchaser at Completion. The name [         ] shall be removed from all business stationery and so far as practicable from all premises and Chattels occupied or used by the Purchaser in connection with the Business provided that, in the case of any Chattels where any tooling changes are required to comply with this clause, the Purchaser shall effect such changes as soon as practicable and in any event within a period of six months from Completion but shall be entitled to use such Chattels and the products thereof pending such compliance.

15.2 The Vendor hereby licences the Purchaser for a period of three months following Completion to continue to use the Literature and the Purchaser shall procure that each item of the materials bears a sticker indicating the change of ownership of the Business. Without prejudice to cl. 15.1 above, the Vendor hereby grants to the Purchaser the right to reproduce and adapt the Literature in whole or in part for use in the Business, so far as the Vendor is able to do so.

IN WITNESS whereof this Agreement has been entered into on the above date.
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SCHEDULE 7

Pension Arrangements

1
Definitions

In this schedule the following expressions shall unless the context otherwise requires have the following meanings:

“Actuarial Assumptions” means the actuarial methods and assumptions which are for time being applied by the Vendor’s Actuary for the purpose of funding the Vendor’s Plan as set out the Actuary’s Letter.

“Actuary’s Letter” means the letter dated [         ] from the Vendor’s Actuary to the Purchaser’s Actuary (a copy of which letter, signed for the purposes of identification by the Vendor and the Purchaser, is contained in Appendix A to this schedule).

“Asset Adjustment” means the adjustment or adjustments to be made in respect of the period from the Completion Date up to but excluding the Payment Date (or in respect of such other period or periods as may be specified in this Schedule) as set out in the Actuary’s Letter.

“guaranteed minimum pension” has the meaning given by s.8 of the Pension Schemes Act 1993.

“Interim Period” means the period from the Completion Date up to and including the Partition Date.

“Interest”  means    interest  equal  to  the  base rate  from time to  time   prescribed  by [[         ] Bank plc] [compounded with quarterly rests].

“Interim Period Pension Contributions” means an amount equal to the contributions (excluding any additional voluntary contributions) due after the Completion Date to the Vendor’s Plan by and in respect of the Transferring Employees pursuant to para.2(b) hereof plus the Asset Adjustment on such contributions from the date of payment of each such contribution to the Vendor’s Plan up to but excluding the Payment Date.

“Partition Date” means [         ] or such earlier date as the Purchaser and the Vendor shall agree in writing or the Inland Revenue shall require for the cessation of the Purchaser’s participation in the Vendor’s Plan.

“Payment Date” means such date as shall be agreed between the Vendor and the Purchaser falling on or after the Partition Date or, in default of agreement, the date which is one month after the Transfer Amount is determined.

“Purchaser’s Actuary” means [         ] or such other actuary as the Purchaser may for the time being appoint for the purposes of this Schedule.

“Purchaser’s Scheme” means the retirement benefits scheme nominated, established or to be established by or at the instance of the Purchaser in accordance with para.3 of this schedule.

“Purchaser’s Interim Period Costs” means the amount equal to the aggregate of:

(a)
the total risk premium cost of the following benefits contingently payable under the Vendor’s Plan in respect of the Transferring Employees during the Interim Period calculated in accordance with the Actuarial Assumptions:

(i)
salary related lump sums on death in service;

(ii)
the prospective future service element of ill-health retirement pensions; and

(iii)
the prospective future service element of spouses’ pensions on death in service;

(b)
the cost of any benefits (other than those referred to in (a) above) paid or payable under the Vendor’s Plan to or in respect of the Transferring Employees; and

(c)
[five] per cent of the Interim Period Pension Contributions towards the administrative costs and expenses arising out of or in connection with the participation of the Purchaser in the Vendor’s Plan together with a sum equal to the Asset Adjustment on each such cost and amount from the date on which such cost is incurred or amount becomes payable as the case may be up to but excluding the Payment Date and for this purpose such costs and amounts shall be deemed to have been incurred or to have become payable as the case may be at the end of each calendar month in respect of the preceding calendar month.

“Relevant Plan Employees” means those employees of the Business who are members of the Vendor’s Plan on or before the Completion Date and who become employed by the Purchaser immediately after the Completion Date.

“s.9(2B)” rights means such rights as are given pursuant to s.9(2B) of the Pension Schemes Act 1993.

“Transfer Amount” means such amount as shall be calculated by the Vendor’s Actuary and agreed by the Purchaser’s Actuary in accordance with para 4 of this schedule as being equal to the aggregate of:

(a)
the Vendor’s Pension Liabilities; plus

(b)
the Interim Period Pension Contributions; less

(c)
the Purchaser’s Interim Period Costs increased by the total of all sums referred to in para.2(b) below which are due but unpaid at the Partition Date.

“Transferring Employees” means those of the Relevant Plan Employees:

(a)
who have not opted out of the Vendor’s Plan during the Interim Period; and

(b)
who become members of the Purchaser’s Scheme with effect from the Partition Date pursuant to the offer of membership referred to in para.3(a) below; and

(c)
who consent to a payment or transfer from the Vendor’s Plan to the Purchaser’s Scheme in respect of the benefits under the Vendor’s Plan for and in respect of them; and

(d)
in respect of whom the appropriate amount has been paid to the Purchaser’s Scheme as part of the Transfer Amount.

“Vendor’s Actuary” means [         ] or such other actuary as the Vendor may for the time being appoint for the purposes of this Schedule.

“Vendor’s Pension Liabilities” means an amount equal to the higher of (i) the actuarial value (calculated as at the Completion Date in accordance with the Actuarial Assumptions and adjusted thereafter in respect of the period from the Completion Date up to but excluding the Payment Date by applying the Asset Adjustment thereto) of the benefits prospectively and contingently payable under the rules of the Vendor’s Plan in force at the Completion Date to and in respect of the Transferring Employees and their dependants (excluding for the avoidance of doubt any salary-related lump sum death in service benefits other than refunds of contributions, the prospective future service element of any ill-health retirement pensions and the prospective future service element of spouses’ pensions payable on death in service and any benefit arising from the payment of additional voluntary contributions pursuant to the provisions of the Vendor’s Plan) calculated by reference to Pensionable Service (as defined in the rules of the Vendor’s Plan) completed by and Pensionable Pay (as so defined) at the Completion Date, but, for the avoidance of doubt, making proper allowance (on the basis of the Actuarial Assumptions) for projected increases in the rate of Pensionable Pay of each Transferring Employee after the Completion Date; and (ii) the “cash equivalent” (as that term is used in Chapter IV of the Pension Schemes Act 1993) calculated as at the Partition Date in the same manner and using the same assumptions as the trustees of the Vendor’s plan use for determining the cash equivalent for members leaving the Vendor’s employment in the normal course of events.

“Vendor’s Plan” means [         ].

2
Interim period

It is hereby agreed that:

(a)
subject to the approval of the Commissioners of Inland Revenue and to the Vendor the trustees of the Vendor’s Plan and the Purchaser executing a Deed of Adherence in the form contained in Appendix B to this Schedule, the Purchaser shall participate in the Vendor’s Plan in respect of the Relevant Plan Employees up to the Partition Date subject to exempt approval of the Vendor’s Plan not being adversely affected thereby;

(b)
irrespective of any change in the contribution arrangements which may be declared in respect of the Vendor’s Plan after the Completion Date the Purchaser shall (i) promptly pay to the trustees of the Vendor’s Plan (A) the contributions payable by the Purchaser as a participating company during the Interim Period pursuant to the rules of the Vendor’s Plan in force at the Completion Date at the rate of [12] per cent of Pensionable Pay (as defined in the rules of the Vendor’s Plan) and (B) the contributions under such rules during the Interim Period at the rate of [five] per cent of the said Pensionable Pay of the Relevant Plan Employees who have not opted out of the Vendor’s Plan and who are from time to time in the purchaser’s employ and (ii) comply in all other respects with the trust deed and rules of the Vendor’s Plan during the Interim Period; in the event that the said contributions are received by the trustees of the Vendor’s Plan more than 14 days after the date on which the same became due the Purchaser shall in addition and at the same time pay to the trustees of the Vendor’s Plan Interest thereon from the said due date to the actual date of payment. The Purchaser shall ensure that all such contributions are correctly calculated and shall make available to the Vendor such information as it may reasonably request in order to verify the said contributions from time to time;

(c)
the Purchaser and the Vendor shall use their respective reasonable endeavours to procure that the Relevant Plan Employees who are members of the Vendor’s Plan and have not opted out of the Vendor’s Plan shall continue to be in contracted-out employment (within the meaning of s.38 of the Pension Schemes Act 1993) by reference to the Vendor’s Plan during the Interim Period while they are employed by the Purchaser;

(d)
during the Interim Period the Vendor will not amend or terminate or consent to the amendment or termination of the Vendor’s Plan in respect of the Relevant Plan Employees without approval of the Purchaser which will not be unreasonably withheld provided that nothing contained in this para.2(d) shall prevent such alterations and modifications as the Vendor may from time to time require to be made to the Vendor’s Plan in so far as the same (i) are necessary to maintain approval of the Vendor’s Plan under Chapter I of Part XIV of the Income and Corporation Taxes Act 1988, or (ii) to give effect to any changes required by or under statute or applicable law, or (iii) do not affect the rights and duties of Relevant Employees thereunder as at the Completion Date; and

(e)
the Vendor and the Purchaser shall give all such consents and execute all such documents in their power as may be required to give effect to this para.2.

3
Purchaser’s scheme

(a)
The Purchaser shall procure that with effect from a date no later than the Partition Date the Purchaser will have nominated or established a retirement benefits scheme: (i) which is approved or capable of approval under Chapter I or Chapter IV of Part XIV of the Income and Corporation Taxes Act 1988; (ii) which is a contracted-out scheme (as defined in s.9 of the Pension Schemes Act 1993); (iii) to which the trustees of the Vendor’s Plan can make a transfer of cash and/or assets without prejudicing approval of the Vendor’s Plan as an exempt approved scheme; and (iv) to which the trustees of the Vendor’s Plan can transfer guaranteed minimum pensions and s.9(2B) rights under the Vendor’s Plan in accordance with the Contracting-Out (Transfer and Transfer Payment) Regulations 1996. Such of the Relevant Plan Employees as have not ceased to be in the employment of the Purchaser or opted out of the Vendor’s Plan or attained the normal pension age in the Purchaser’s Scheme or the Vendor’s Plan at the Partition Date will be offered membership of the Purchaser’s Scheme with effect from the Partition Date.

(b)
The Purchaser undertakes that:

(i)
membership of the Purchaser’s Scheme shall be first open to the Relevant Plan Employees on the Partition Date; and

(ii)
service with the Vendor prior to the Completion Date shall count towards the period of service qualifying for admission to the Purchaser’s Scheme.

4
Determination of transfer amount

(a)
Immediately after the Partition Date, the Vendor shall instruct the Vendor’s Actuary to calculate the amount of the Transfer Amount and to submit his findings to the Purchaser’s Actuary for verification by him. If the Purchaser’s Actuary is unable to verify the Transfer Amount as aforesaid within [30 days] of such submission the matter shall be referred to an independent actuary pursuant to para.8 below.

(b)
Each party shall use its best endeavours to procure that all such information as the other party’s actuary may reasonably request for the purpose of calculating or verifying the Transfer Amount (as the case may be) shall be made available to the other party’s actuary and that all such information shall be true and complete to the best of the knowledge and belief of the party who procures its availability.

5
Payment of transfer amount

(a)
The Vendor shall cause the trustees of the Vendor’s Plan to have the Transfer Amount paid or transferred to the trustees of the Purchaser’s Scheme on the Payment Date in full and final satisfaction of the interests of and in respect of the Transferring Employees in the Vendor’s Plan.

(b)
Such payment shall be made in such cash and assets as the trustees of the Vendor’s Plan shall determine. For this purpose there shall not be transferred any investment which cannot be bought or sold through the [London] Stock Exchange.

(c)
If the Transfer Amount is not transferred on the Payment Date pursuant to para.5(a) above the Vendor shall procure that there is paid to the trustees of the Purchaser’s Scheme in addition to the Transfer Amount an amount in cash equal to Interest on the Transfer Amount from the Payment Date to the date of actual payment.

(d)
If the value of the cash and assets actually transferred by the Payment Date from the Vendor’s Plan to the Purchaser’s Scheme pursuant to this Schedule is either nil or an amount which is less than the Transfer Amount (the amount of such difference being referred to in this paragraph as “the shortfall”) then the Vendor shall pay to the trustees of the Purchaser’s Scheme within seven days after the Payment Date a sum in cash equal to the shortfall together with Interest thereon in respect of the period from and including the Payment Date up to but excluding the date of actual payment.

6
The purchaser shall procure that:

(a)
the Purchaser’s Scheme will provide for and in respect of each Transferring Employee who becomes a member of the Purchaser’s Scheme on the Partition Date benefits in relation to his service with the Purchaser on and after the Partition Date on a basis no less favourable overall than the Vendor’s Plan presently provides;

(b)
the Purchaser’s Scheme will additionally provide for and in respect of each Transferring Employee:

(i)
such benefits on a final salary basis in relation to his service before the Completion Date which was pensionable under the Vendor’s Plan and thereafter with the Purchaser up to the Partition Date as would have been provided for and in respect of him had he remained in membership of the Vendor’s Plan upon the terms in force at the Completion Date and as if such terms had continued to apply in an unamended form until the date of termination of such Transferring Employee’s pensionable service under the Purchaser’s Scheme; and

(ii)
the Purchaser’s Scheme will accept liability for (i) the accrued rights to guaranteed minimum pensions and (ii) the s.9(2B) rights of each Transferring Employee in respect of whom an amount is included in the Transfer Amount; and

(c)
A Relevant Plan Employee who does not agree to become a Transferring Employee by the Partition Date shall on and after the Partition Date be eligible for membership of the Purchaser’s Scheme but otherwise in accordance with the rules thereof as are generally applicable to employees of the Purchaser.

7
Additional voluntary contributions

Any additional voluntary contributions made by the Transferring Employees together with the accrued investment return thereon shall be disregarded for the purposes of determining the Transfer Amount.

The Vendor shall use its best endeavours to procure that on the Payment Date the trustees of the Vendor’s Plan shall pay or transfer to the trustees of the Purchaser’s Scheme in addition to the Transfer Amount any sums or policies which the Vendor’s Actuary determines as at the Payment Date to relate to additional voluntary contributions paid to the Vendor’s Plan by the Transferring Employees.

8
Disputes

Any dispute between the Vendor and the Purchaser or the Vendor’s Actuary and the Purchaser’s Actuary concerning the calculation of the Transfer Amount or any other matter of an actuarial nature (except the determination of the Actuarial Assumptions which shall not be open to dispute) shall, in the absence of agreement between them, be referred to an independent actuary agreed by the Vendor and the Purchaser or, failing such agreement within 14 days of one party calling upon the other in writing so to agree, appointed by the President for the time being of the Institute of Actuaries. Any such independent actuary shall determine the dispute in accordance with the provisions of this Schedule and in accordance with the Actuarial Assumptions, and shall act as an expert and not as an arbitrator and his decision shall (in the absence of manifest error) be final and binding upon the Vendor and the Purchaser. The charges and expenses of the independent actuary in respect of any such reference shall be borne equally by the Vendor and the Purchaser.

9 Debt on the Employer

The Vendor shall procure that no action is taken that gives rise to any liability on the part of the Purchaser under s.75 of the Pensions Act 1995 and the Occupational Pension Schemes (Deficiency on Winding Up etc) Regulations 1996 on account of the Purchaser’s participation, or the cessation of its participation, in the Vendor’s Plan (save where such liability is due to an act or omission of the Purchaser) failing which the Vendor shall pay to the Purchaser a sum equal to the amount of such liability incurred by the Purchaser, such payment to be made to the Purchaser seven days [before the date upon which the Purchaser is obliged to make] [after the date on which the Purchaser has actually made] the payment in discharge of such liability, and such payment by the Vendor shall be in full and final discharge of the Vendor’s obligations to the Purchaser under this clause.

Appendix A to Schedule [         ]

Actuarial Assumptions

Appendix B to Schedule [         ]

Deed of Adherence

MADE the [         ] day of [         ] BETWEEN:

(1) [         ] Limited whose registered office at [         ] (hereinafter called the “Principal Company”)

(2) [         ] Limited whose registered office is at [         ] (hereinafter called the “New Participating Company”) and

(3) [         ] Pension Trust Limited whose registered office is at [         ] (hereinafter called the “Trustees”)

SUPPLEMENTAL to the Deeds (short particulars of which are set out in the Schedule hereto) which together establish and constitute a retirement benefits scheme known as the [         ] Pension Plan (hereinafter called the “Plan”) for the purpose of providing pensions on retirement at a specified age and other benefits for certain employees of the Principal Company and of any Group Company.

1
Recitals

(a)
The Trustees are the present trustees of the Plan.

(b)
By clause [         ] of the deed numbered [         ] in the said Schedule (hereinafter called the “Trust Deed”) the Principal Company may extend the benefits of the Plan to such employees of any Group Company as are eligible for membership of the Plan provided that:

(i)
any such Group Company shall enter into a deed by which it covenants with the Trustees and the Principal Company to comply with and observe the provisions of the Trust Deed so far as they are applicable to it in relation to its Employees; and

(ii)
the participation of any such Group Company will not prejudice the exempt approved status of the Plan nor contravene any statutory or other provision or any requirement of the Commissioners of Inland Revenue or of the Occupational Pensions Board.

(c)
By r. [         ] of the rules annexed to the Trust Deed “Group Company” is defined as any company which is controlled by controlling or in common control with the Principal Company and any other company acceptable to the Commissioners of Inland Revenue as a Group Company and shall with the consent of the Principal Company include a company which has acquired the whole or part of the business or undertaking of any of the Employers and the Employees engaged therein and which intends to maintain such Employees in Pensionable Service under the Plan for a period not exceeding [one] year (pursuant to [cl. [         ] of Part [         ] of the [Second] Schedule to] the Trust Deed).

(d)
The New Participating Company is a Group Company having been accepted as such by the Commissioners of Inland Revenue.

(e)
The Principal Company and the New Participating Company desire that such former employees of the Principal Company should continue in membership of the Plan on a temporary basis and the New Participating Company has agreed with the Principal Company and the Trustees to enter into the covenant in this deed.

2
Operative provisions

2.1 Subject to the provision of cl. [         ] of the Trust Deed the Principal Company HEREBY EXTENDS the benefits  of the  Plan  during  a   period of [12] months from [         ] (hereinafter called the “Temporary Period”) to such former employees of the Principal Company who become employees of the New Participating Company during the Temporary Period and who are otherwise eligible for membership of the Plan and the New Participating Company HEREBY COVENANTS with the Trustees and the Principal Company that it will duly comply with and observe the provisions of the Plan (as from time to time amended) so far as they are applicable to it in relation to such employees with effect on and from [         ] until the earliest of (a) the date of the determination of the trusts of the Plan and the winding-up thereof or (b) the end of the Temporary Period or (c) the date on which the New Participating Company ceases to be included in the Plan whether upon the happening of one or more of the events set out in clause [         ] of the Trust Deed or otherwise.

2.2 Words and expressions used in this deed and not defined herein shall have the meaning given to them in the Trust Deed.

IN WITNESS whereof the Principal Company the New Participating Company and the Trustees have caused their respective Common Seals to be hereunto affixed the day and year first before written.
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SCHEDULE 8

Vendor’s Intellectual Property

SCHEDULE 9

Vendor’s Know-how

SCHEDULE 10

Vendor’s Licensed Intellectual Property

SCHEDULE 11

Warranties

1
The vendor

1.1 Authority and capacity of the Vendor

1.1.1 The Vendor has full power and authority to enter into and perform this Agreement and this Agreement when executed will constitute a binding obligation on the Vendor, in accordance with its terms.

1.1.2 The execution and delivery of, and the performance by the Vendor of its obligations under this Agreement will not:

(a)
result in a breach of any provision of the memorandum or articles of association of the Vendor; or

(b)
result in a breach of any order, judgment or decree of any court or governmental agency to which the Vendor is a party or by which the Vendor is bound.

1.2 Vendor’s other interests

[To the best of the Vendor’s knowledge, information and belief] the Vendor has no right or interest, direct or indirect, in any business other than the Business which is, or is likely to become, competitive with the Business save as registered holder or beneficial owner of any class of securities of any company which is listed on [The Stock Exchange], or dealt in on any  unlisted securities market and in respect of which the Vendor together with any person connected with it holds, and is beneficially interested in, less than [five per cent] of any single class of the securities in that company.

2
Supply of information

2.1 Accuracy and adequacy of information disclosed to the purchaser

All information contained in this Agreement and the Disclosure Letter was when given [to the best of the knowledge, information and belief of the Vendor] true, complete and accurate in all material respects.

3
Legal matters

3.1 Compliance with laws

[To the best of the Vendor’s knowledge and belief] the Business has at all times been conducted in accordance with applicable laws, regulations and byelaws in the UK and in any relevant foreign country and there is no investigation or enquiry order, decree or judgment of any court or any governmental agency or regulatory body outstanding or anticipated against the Vendor which may have a [material] adverse effect upon the Business.

3.2 Litigation

3.2.1 The Vendor is not involved whether as plaintiff or defendant or otherwise in any legal action, proceedings or arbitration in connection with the Business or its assets (other than as plaintiff in the collection of debts arising in the ordinary course of business) or is involved in any proceedings of a criminal nature and there are no such legal actions, proceedings or arbitrations pending or threatened against the Vendor in connection therewith.

3.2.2 There are no investigations disciplinary proceedings or other circumstances [known to the Vendor] [after making due and careful enquiries] [likely to] [which will] lead to any such claim or legal action, proceedings or arbitration (other than as aforesaid) or prosecution.

3.4  Competition Law

So far as the Vendor is aware in connection with the Business, the Vendor is not a party to any agreement, arrangement or concerted practice or is carrying on any practice which in whole or in part:

(a)
contravenes the Chapter I or Chapter II Prohibition of the Competition Act 1998 ;

(b)
contravenes Arts 81(1) or 82 of the EC Treaty;

(c)
contravenes the provisions of the Consumer Credit Act 1974; or

(d)
contravenes or is invalidated by any anti-trust legislation in any other jurisdiction in which there are assets of the Business or the Business is carried on.

The Vendor has not received any notification that proceedings under any applicable anti-trust law have been initiated nor are any such proceedings contemplated by the Vendor in connection with the Business, nor has any claim been made or threatened alleging any anti-trust law contravention.

4
Employees and terms of employment

4.1 Terms of employment

4.1.1 The Relevant Employees will be the only employees transferred to the Purchaser by reason of the Purchaser acquiring the Business.

4.1.2 All the terms and conditions upon which the Relevant Employees are employed at the Completion Date and all amounts owing or promised to Relevant Employees have been delivered to the Purchaser prior to the date hereof and are summarised in Schedule 4.

4.1.3 No changes to the contracts or agreements with any of the Relevant Employees have been proposed whether by the Vendor or the employee in the six months preceding this Agreement.

4.2 Liabilities to and for employees

[So far as the Vendor is aware] in respect of the Relevant Employees no liability has been incurred by the Vendor and not yet discharged for breach of any contract of service or employment or for the actual or proposed termination or suspension of employment or variation of any contract of employment of any such Relevant Employee.

4.3 Compliance with statutes

[So far as the Vendor is aware] the Vendor has in relation to each Relevant Employee complied with:

(a)
all obligations imposed upon it by  all statutes, regulations and codes of conduct and practice relevant to the relations between it and any Relevant Employee or any relevant trade union;

(b)
all collective agreements and customs and practices for the time being dealing with such relations or the terms and conditions of service of any of the Relevant Employees; and

(c)
all relevant orders, declarations and awards made under any relevant statute, regulation or codes of conduct and practice affecting the conditions of service of any of the Relevant Employees.

The Vendor has maintained current, adequate and suitable records regarding the service of each of the Relevant Employees and these will be delivered to the Purchaser upon Completion.

4.4 Industrial disputes and negotiations

The Vendor is not in connection with the Business involved in any dispute or negotiation [regarding a claim of material importance] with any trade union or association of trade unions or organisation or body of employees and there are no facts known [or which would on reasonable enquiry be known] to the Vendor which might indicate that there may now or in the future be any such dispute.

4.5 Pensions

4.5.1 The Vendor’s Plan is the only pension plan to which the Vendor makes or could become liable to make payments for providing retirement, death or life assurance benefits in respect of Relevant Employees. No proposal has been announced to establish any other plan for providing such benefits, and the Vendor does not provide and has not promised to provide any such benefits in respect of any Relevant Employees except under the Vendor’s Plan.

4.5.2 The Vendor’s Plan is an exempt approved scheme within the meaning of Chapter I Part XIV of the Income and Corporation Taxes Act 1988. The Relevant Employees who are members thereof are contracted-out of the State Earnings Related Pension Scheme and the State Second Pension Scheme by reference to the Vendor’s Plan. The Vendor’s Plan complies with, and has been managed in accordance with all applicable laws, regulations and requirements.

4.5.3 The Vendor has given the Purchaser copies of:

(a)
all trust deeds and rules of the Vendor’s Plan;

(b)
all explanatory booklets and announcements relating to the Vendor’s Plan.

These documents contain full details of all benefits payable under the Vendor’s Plan in respect of the Relevant Employees who are members thereof and no power to increase those benefits or to provide different benefits has been exercised.

4.5.4 The Vendor has notified the Purchaser of the rate at which contributions to the Vendor’s Plan are paid, the basis on which they are calculated and that they are paid [monthly in arrears]. All contributions due to the Vendor’s Plan at the Completion Date in respect of the Relevant Employees have been paid.

4.5.5 The Vendor has no notice of any dispute about the benefits payable under the Vendor’s plan in respect of any Relevant Employee, and has no knowledge [after making reasonable enquiry] of any circumstances which might give rise to any such dispute.

5
Taxation matters

5.1 None of the assets agreed to be sold under this Agreement is the subject of any charge power of sale or mortgage in favour of a Taxation authority for the purposes of any Taxation nor are there any circumstances which may give rise to the same.

5.2 All proper records have been kept and all proper returns and payments have been made as required by law for the purposes of VAT in connection with the Business.

5.3 None of the assets agreed to be sold under this Agreement is the subject of any security in favour of HM Customs and Excise pursuant to any provision of the Value Added Tax Act 1994.

5.4 The person selling the Vendor’s Intellectual Property Rights is resident in the UK for the purposes of UK Taxation.

6
Assets (other than the properties)

6.1 Title

The Chattels and the Useful Stock are the absolute property of the Vendor and none is the subject of any option, right to acquire, assignment, mortgage, charge, lien or hypothecation or other encumbrance whatsoever (excepting only liens arising by operation of law in the normal course of trading) or the subject of any factoring arrangement, hire-purchase, conditional sale or credit sale agreement.

6.2 Sufficiency of chattels

The Chattels comprise [substantially] all those used by the Vendor in the carrying on of the Business in the manner in which it is presently conducted.

6.3 Insurance

The Chattels and the Stock have at all material times been and are at the date of this Agreement insured to the full replacement value thereof against fire and other risks normally insured against by persons carrying on similar businesses or owning assets of a similar nature and the Vendor has at all material times been and is at the date of this Agreement adequately covered against accident, third party injury, damage and other risks normally covered by insurance by persons carrying on such businesses. In respect of all such insurances:

(a)
all premiums have been duly paid to date;

(b)
all the policies are in force and are not voidable on account of any act, omission or non-disclosure on the part of the Vendor;

(c)
there are no special or unusual terms or restrictions and the premiums currently payable are not in excess of the normal rates [and no circumstances exist which are likely to give rise to any increase in premiums];

(d)
no claim is outstanding and [so far as the Vendor is aware] no circumstances exist which are likely to give rise to any claim; and

(e)
full particulars are contained in the Disclosure Letter.

6.4 Grants

There are no investment or other grants, loan subsidies or financial assistance received by virtue of any statute by the Vendor in connection with the Business.

6.5 Plant and machinery

The Chattels are [in good repair and condition and] in satisfactory working order for carrying on the Business;

6.6 Intellectual property

6.6.1 All the Vendor’s Intellectual Property is in the legal and beneficial ownership of the Vendor, and, where registrable, is registered in the name of the Vendor, or in that of its wholly-owned subsidiary and there are no adverse liens, charges or encumbrances over it and it is not subject to any licence or authority or other permission in favour of another (save only for such licences as are disclosed).

6.6.2 [So far as the Vendor is aware] the processes employed and products and services dealt in the Business in the manner in which they are so employed and dealt by the Vendor in the Business do not infringe any Intellectual Property or Know-how of third parties and [so far as the Vendor is aware] in relation to the Intellectual Property and Know-how of third parties no claims have been made and they are not the subject of litigation actual or threatened and no applications are pending which if pursued or granted might be material thereto.

6.6.3 All inventions made by persons employed by the Vendor in connection with the Business were made in the course of the normal duties of the employee concerned and [the Vendor is not aware of any] [there is no] claim for compensation under s.40 of the Patents Act 1977 made or pending.

6.6.4 The Vendor will use all reasonable endeavours to obtain permission for the Purchaser to use the computer programs comprising part of the Vendor’s Know-how.

SCHEDULE 12

Supplier Contracts

SCHEDULE 13

Service Contracts

Relating to the properties

SCHEDULE 14

Revelant Employees to be selected for redundancy

Note: This Schedule is only required with the first alternative of cl. 6.3]

SCHEDULE 15

Shared Services Agreement

SIGNED for and on behalf

of the Vendor in the

presence of:

SIGNED for and on behalf

of the Purchaser in the

presence of:

